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Introduction

The right to an environment but more specifically, a healthy environment is a human right. Nevertheless, this powerful affirmation is not so accurate if we quickly read the Inter-American tools for the protection of human rights, where, aside from the Protocol to the American Convention on Human Rights on Economic, Social and Cultural Matters (hereafter “San Salvador Protocol”), there is no precise reference to this right. 

On the other hand, the environmental subject has been addressed and appropriated by a group of attorneys and activists who have focused their strategy primarily on the political and legal aspect, without delving into the complexities of using the mechanisms established by the Inter-American System for the Protection of Human Rights. Proof of this is the few number of cases regarding the violation of the right to a healthy environment heard by the Commission or the Inter-American Court on Human Rights, an exception made up by cases which involve indigenous communities, where the human right to collective property is linked with environmental situations for the most part.

The interest in this article stems from a workshop carried out for environmental attorneys, members of the organization “Environmental Law Alliance Worldwide” (E-LAW), who were offered tools for litigation in the Inter-American System for Human Rights Protection for a week, in San Jose, Costa Rica.
 Therefore, the merit for this article is more the product of the feedback, which occurred in the training process, than, in the sole authorship of the writer. 

We hope to take the greatest advantage of the legal options for international litigation with the goal of crowning the work carried out so perfectly by environmentalists in the proactive part of the subject, not without giving them incentives to generate more legal actions domestically, specially in the area of constitutional justice, the application of international human rights and environmental protection instruments such as the domestic right to immediate application. It is clear, always with conviction that environmental subjects must be addressed with an integrated focus, where the legal strategy is not a goal in itself, but another tool for protection added to a much broader activist strategy accompanied by a plan which includes political activities with a social scheme. 

The right to a Healthy environment

When we read or hear talk about the right to a healthy environment, it is common that it be set as a third generation right, with the insisting and inappropriate tendency of classifying human rights by categories
.

Usually the right to develop and for development, the right to peace and of course, the right to an environment are in this classification. Additionally they are also called “diffused interests”, due to their characteristic of not having to demonstrate the violation of a subjective right to reclaim it. These rights are clearly identified as action popularis, which every person legitimizes, including some State institutions
, to begin the process of claiming restitution of the violated right. 

The right to a healthy environment implies the sustainable, moderate use of all the elements, which make up humanity’s habitat while focusing on protection and conservation, including the flora and fauna and the collateral conditions for its creation. The preservation of the environment is crucial in all the world’s territories and it involves the protection of rivers and waterways, the forests and all type of vegetation, as well as fauna. Some of the primary ways of violating the right to a healthy environment, without creating a restrictive list, is related to acts of indiscriminate devastation of forests and biodiversity, contamination in rivers and lakes, activities and bad practices which result in land erosion, operation of highly contaminating industries, inappropriate methods for the exploitation of natural resources, including the plundering of marine resources, agricultural colonization which threatens the conservation of watersheds and consequently the depletion of water in communities. 

Although the creation of national parks and protected areas in the majority of countries in the region, is an important step toward the conservation of the environment, it is not always completely structured and is flawed in that indigenous peoples and blacks are not involved in the management and handling of the resources, which is directly related to the violation of the right to consultation which the indigenous and tribal peoples have regarding state decisions and actions which affect the property, the management and organization of those peoples, under the terms of article 6 of ILO Convention 169 on the Rights of Indigenous and Tribal Peoples. 

As we have seen, the main challenge faced by nations, is in generating initiatives for the sustainable, democratic and participatory exploitation of all natural resources so that a balance can be achieved between private and state investment and a just distribution of the benefits which takes into account all sectors in the population, including indigenous peoples when we are standing before ancestral lands. 

Sources in International Law for International Environmental Protection

Although no conventional broad right exists within the Inter-American system for the protection of the environment, as we will see infra, it does exist under the frame of the United Nations. It’s true that the Inter-American Commission, including the Inter-American Court, can use those international instruments, not to declare violations to articles or rights established in them, but as a framework of interpretive and valuable development. In other words, these bodies can rely on specialized treaties from the United Nations to construct concepts, broaden and develop human rights established in the American Convention and facilitate the valuable structure of concrete judgments or reports.  

With this goal, I present a list of the main international United Nations instruments – both treaties such as resolutions and recommendations issued by international bodies-, so they may serve as a source for discussion and argument of environmental cases. Additionally, some documents are cited stemming from the European System, which fall into the subject of the American Convention. 

· Convention on Biological Diversity (1992).

· Convention 169, on Indigenous and Tribal Peoples. International Labor Organization, 1989.

· Stockholm Declaration or the United Nations Conference on the Human Environment (1972). 

· Non-Legally Binding Authoritative Statement of Principles for a Global Consensus on the Management, Conservation and Sustainable Development of All Types of Forests (UNCED 1992).

· Rio Declaration on Environment and Development (1992). 

· Agenda 21: Program for Action for Sustainable Development. Rio Declaration on Environment and Development. Declaration of Principles. Final Text of the Agreement signed by the governments at the United Nations Conference on Environment and Development, June 1992, Rio de Janeiro, Brazil.

· Resolution (k) on “The Human and Ecological Disaster in the Pastaza Region in Ecuador”, adopted in 1991 by the European Parliament.

· Council of European Union Resolution on Tropical Forests (May 29, 1990).

· Report from the European Commission in October 1990 on “Environmental problems in the Amazon region”, “Measures to protect the Ecology of the Tropical Forests” and on “The Conservation of Tropical Forests”.

Following the context of the United Nations, World Conferences on Human Rights held by this organization since 1990, have become true fora for discussion working through consensus, which gives them legitimate interest for taking on these issues, especially since all stakeholders from the international community have participated (governments, international organizations and community organizations). While each conference has been held for a specific subject, its true that they always try to have a complete human rights focus based on the ever more reiterated premise, that peoples’ fundamental rights and freedoms are universal, interdependent, indivisible and of equal hierarchy. 

The instruments derived from these summits are legal documents of vital importance. Generally approved as “Declarations” with guidelines and political lines or programs for action with government commitments and concrete measures to comply with the objectives agreed upon at the forum. Though, at some meetings even international treaties have been approved such as the United Nations Framework Convention on Climate Change at the Conference in Rio de Janeiro on Environment and Development. 

A general view of the content of these Conferences, regarding the environment is presented in the following table:

	CONFERENCE
	CONTENT

	1. United Nations Conference on Environment and Development. Rio de Janeiro, 1992.  
	Reflected the complexity of the situation, which marks poverty as well as the excessive consumption by rich communities, submitting the environment to harmful tensions. The indissoluble relationship between the environment and human rights is prominent, when affirming that human beings constitute the center of preoccupations related to sustainable development who have a right to a healthy and productive life in harmony with nature. Concerning the right to development: it should be exercised in a way which responds equitably to the needs of development and the environment of present and future generations, to achieve sustainable development it is indispensable that the protection of the environment be an integrated part of the development process. Adding categorically that peace, development and the protection of the environment are interdependent and inseparable urging all states and persons to cooperate in the essential task of eradicating poverty as a necessary requisite for sustainable development. Other aspects touched upon were: the right to health, education and the enforcement of some norms from international humanitarian law, particularly those referring to environmental protection. 

	2. World Conference on Human Rights. Vienna, 1993.
	The Vienna Action Program established the issues, which result in the heightened coordination in the realm of human rights within the United Nations system; to equality, dignity and tolerance; to cooperation, development and the strengthening of human rights; to education regarding human rights, to the enforcement and methods of human rights vigilance and additional activities of the World Conference. Reaffirming, that the right to development must be a reality and should be put in practice proposing the review of the Protocols to the International Pact on Economic, Social and Cultural Rights. Another issue is education as a human right and human rights as the content of educational programs, including education for peace, democracy, development and social justice. 

	3. International Conference on Population and Development. Cairo, 1994.
	A notable part of the Action Program are the rights and needs of indigenous communities, advocating for the enforcement international humanitarian law and of the right of people under asylum, refugees, those displaced and migrants. Notable is the right to development as a fundamental human right affirming that the human person is the central figure in development; underlining the relationship between the protection of the environment and human rights; eradication of poverty is set as a goal and issues are addressed which establish the right to physical and mental health, including reproductive health, food, clothing and housing.  

	4. World Summit on Social Development, Copenhagen, 1995. 
	The Third Chapter of the Second Part of the Copenhagen Declaration cites ten commitments with direct application to human rights and the right to development: create an economic, political, social, cultural and legal setting which allows the goal of social development; achieving the goal of eradicating poverty in the world with energetic national action and international cooperation; promoting full employment and social integration promoting stable, secure and just societies based on the promotion and protection of all human rights, including nondiscrimination, tolerance, respect for diversity, equal opportunities, solidarity, security and the participation of all persons, including underprivileged and vulnerable groups and persons.  The same Declaration emphasizes that social development and social justice are indispensable to achieve and maintain peace and security, these cannot be achieved without peace and security, or if all human rights and fundamental freedoms are not respected. Stressing those social inequalities, poverty, unemployment and social disintegration result in marginalizing and violence; the issues of women, children, the elderly, refugees and internal displaced persons are addressed. It points to hunger, malnutrition, organized delinquency, terrorism, corruption, drug addiction, illegal arms dealing, intolerance and xenophobia as the main sources of social strife. Finally, the states agree to reaffirm and promote the creation of the universal right to the self determination of peoples, recognizing and supporting indigenous peoples which strive to achieve economic and social development; strengthen the policies and programs which can improve, secure and broaden the participation of women in every arena; create the conditions which permit the voluntary repatriation of refugees and stress the importance of all prisoners of war, people missing in action and hostages returning to their families,  according to International Treaties. 

	5. Second Conference on Human Settlements. Istambul, 1996. 
	The Program for Action provides an efficient instrument for the creation of sustainable human settlements in the XX Century in regard to the environment, human rights, social development, women and population. Furthermore, party States subscribed to a political, economic, environmental, ethical and spiritual vision of human settlements based on the principles of equality, solidarity, association, human dignity, respect and cooperation taking advantage of the opportunity to appropriate the universal objectives which guaranty adequate housing for all through a progressive objective. 

	6. World Summit on Food. Roma, 1996.
	The Program for Action creates the concept of “food safety” stipulating that achieving sustainable food safety worldwide is part of the objectives of social, economic, environmental and human development, approved in the last international conferences.
 Also mentioned are the commitments made in other Summits such as the World Conference on Social Development in Copenhagen. 

	7. Ninth Conference on Trade and Development. Midrand, 1996.
	The final document affirms the essential need to promote and protect all human rights and fundamental freedoms for social development, including the right to development as an integrated part of those fundamental human rights. Indicating with concern the continuation of disparities between nations and at their core the rise in poverty. Specifying the integration of environmental and development concerns, observing them more closely will satisfy basic needs, improve everyone’s living conditions and better advocate for ecosystems to offer a more secure and prosperous future.


The Right to a Healthy Environment in the Inter-American System

Currently, the Inter-American System is made up by the American Convention on Human Rights – as a general treaty-, with its protocols on Economic, Social and Cultural Rights (Protocol of San Salvador)
 and those regarding the abolishment of the death penalty
, the four Inter-American conventions on: preventing and sanctioning torture
, forced disappearances of persons
, prevention, sanction and eradication of violence against women
, elimination of the discrimination against disabled persons
. 

Obviously, the American Declaration of the Rights and Duties of Man from 1948
, which serves as a framework for the whole system, plays an important role for those member States who have still not ratified the American Convention, but also to those States party to it, acting as customary law and as a source of fundamental law, as it even substitutes for some legal loopholes –such is the case with economic, social and cultural rights. 

In the Inter-American System, although no vast conventional development exists specifically to protect the environment, there is recognition of its importance transcending from the mere acknowledgement of one more human right, to be dimensioned as an additional goal of democracy, as set forth in Article 15 of the Inter-American Democratic Charter, which establishes:

The exercise of democracy facilitates the preservation and adequate management of the environment. It is essential for States within the Hemisphere to implement policies and strategies for environmental protection, abiding by various treaties and conventions, to achieve a sustainable development for future generations. 

Previously, the International American Charter on Social Liberties, approved to give way to Resolution LVII of the Inter-American Conference on Issues of War and Peace, had the foresight regarding environmental matters, in conjunction with the situation of indigenous peoples, in the following manner:

Article 39. … The State will exercise its tutelage to preserve, maintain and develop the property of Indians and their tribes, and promote the exploitation of their natural, industrial, extractive resources and any other sources of revenue, resulting from said property or related to it, towards assuring, when appropriate, the economic emancipation of indigenous communities. 

Other regional initiatives, which favor environmental protection, are these:

· Guácimo Declaration. Central American Alliance for Sustainable Development. Signed by the Presidents of Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and Panama and the Prime Minister of Belize. (Guácimo, Limon, Republic of Costa Rica, 1994). 

· Concausa Declaration, signed by the Presidents of Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua, Panama, United States and the Prime Minister of Belize (Miami, Florida December 10, 1994). 

· Alliance for the Sustainable Development of Central America, documents signed by the Presidents of Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and Panama and a representative of the Prime Minister of Belize, at the Central American Environmental Summit for Sustainable Development, held in Managua, Nicaragua (October 12, 1994). 

· First Summit of the Americas: Action Plan, signed by 34 Heads of State attending the First Summit of the Americas (Miami, Florida 1994). 

Currently, there is a debate within the OAS for the creation of a Draft Declaration on the Rights of Indigenous Peoples, which is related indirectly to the protection of the environment. The relationship between a healthy environment and the situation of property, use and transfer of ancestral indigenous lands has been broadly discussed in this forum.  During the discussions, the importance of establishing a right to a healthy environment has been pondered, due to the operation of especially contaminating facilities which endanger the life and health of indigenous populations, who do not find the same rights as other individuals to enforce their rights and, especially, given the link between the indigenous person and nature, this type of abuse in the exploitation of natural resources violates the normal evolution of those populations within their territories.

The position of indigenous organizations has special relevance, they agree that the Declaration approved, must recognize indigenous peoples as one of the sectors most interested and concerned for the rational use of natural resources in particular and the preservation of natural habitat in general, in such a way that indiscriminate deforestation of the woods, pollution of rivers and other spaces, as well as the extinction of wildlife, must be considered human rights violations of indigenous peoples.
 

Nevertheless, none of the traditional regional human rights instruments within the Inter-American System included the environment as a human right subject to protection. It is not until the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights, was issued in San Salvador in 1985, that the environment was recognized as a human right. However, the statement is quite broad, as set forth in article 11, which establishes:

Article 11. Right to a Healthy Environment 
1. Everyone shall have the right to live in a healthy environment and to have access to basic public services. 

2. The Party States shall promote the protection, preservation, and improvement of the environment. 

Under the protection framework of the San Salvador Protocol, it is understood that the right to a healthy environment is a collective right and, therefore, part of economic, social and cultural rights. Though, taking into account the indivisible nature of human rights, it is evident that the protection of the environment, due to its scope and sphere of abstraction, transcends the limits of classic subjectivity to be an individual right, passing through the affectation of collective national groups or collectives specially as indigenous peoples, projecting to all humanity including future generations. The specificity of the right to a healthy environment has such magnitude, that “a sense of appropriation” cannot exist only for one person. For this, on occasion it is categorized as a diffused interest, but it is inevitable for it to also have the characteristics of a clearly subjective right, depending on the case studied. 

The protection system established in the San Salvador Protocol was conceived to fill the gap left by the American Convention on Human Rights, which did not set forth a restricted statement on economic, social and cultural rights (hereafter “ESCR”), save in a concise norm, mainly characterized by its ambiguity than for its clarity. Therefore, Article 26 of the American Convention holds the following: 

The Party States undertake to adopt measures, both internally and through international cooperation, especially those of an economic and technical nature, with a view to achieving progressively, by legislation or other appropriate means, the full realization of the rights implicit in the economic, social, educational, scientific, and cultural standards set forth in the Charter of the Organization of American States as amended by the Protocol of Buenos Aires, according to available resources, through legislation or through other appropriate measures (underlining not from original).
The Draft for the American Convention on Human Rights – although without proper legislative technique- had a much broader statement on ESCR, which was nothing more than a literal transcription of Article 31 of the OAS Charter amended by the Buenos Aires Protocol and, in regard to environmental matters, some tangential references were made in the second part of article 25; particularly in regard to the States devoting, maintaining and perfecting “the substantial and self-sustained increase of the per capita national product… stability in the level of internal prices in harmony with sustained economic development and the achievement of social justice…; urban conditions which make a healthy, productive and dignified life possible…”.

In this context, it was evident that the American Convention would not be the adequate instrument to protect economic, social and cultural rights, as indicated by article 26 of the Draft American Convention, “the execution of a special Convention or additional Protocols to the foregoing Convention as to incorporate them into this regime, or to which it is considered pertinent” would be promoted.
 

In this way, the final version of article 26 transcribed, was not to consecrate a list of economic, social and cultural rights in an implicit manner, which would leave a task pending for what would later become the San Salvador Protocol. 

Regrettably, article 26 of the San Jose Pact, as the only norm referring to ESCR, has not been fully developed by the States nor the institutions for protection within the Inter-American System. It seems the weight of the constitutional wave, which considers economic, social and cultural rights as “programmatic rights”, has weighed heavily as to open doors for access, enforcement and justiciability in a powerful manner. We see how the majority of the jurisprudence from the few Inter-American Court rulings which have dealt with some ESCR, especially in labor matters, have been directed repeatedly to the violation of individual rights and not as violations of ESCR.

The concise drafting of article 26 of the American Convention on Human Rights, gave way to the generalized assumption that the treaty only protects civil and political rights therefore, it was necessary to create a Protocol for the treaty to fill this gap. The result is, as we know, the “Protocol of San Salvador” from 1985, which entered into force in November of 1999. Later on we will see that the Protocol is not a panacea for the problems in this arena, but also, why we consider article 26 – transcribed- should be seen as more than just a simple programmatic norm, toward becoming an obligation of a general nature within the American Convention, such as the jurisprudence which has developed from articles 1,( Obligation to respect rights); 2 (Obligation to Enact Domestic Legislation) and 25 (Right to judicial protection or prompt and simple remedy). 

More important than searching for measures or new instruments for the implementation of civil and political rights to connect them with the economic, social and cultural, even resorting to valid legal “loopholes” such as the right to non-discrimination, is to understand that the indivisible nature of human rights is a reality which transcends the types of human rights introduced. And the best way to observe this integrating phenomenon, is through examples which can clarify the situation, before resorting to legal theories which, many times, do not convince those comfortable detractors of the indivisible nature, which by the way, are never presented as such, but as the developers of programmatic rights. 

The extreme marginalization of people, or even worse, of groups which are already vulnerable, makes the position that economic, social and cultural rights are a “moral imperative right” a or mere programmatic norms is unsustainable. This “official” discourse, which has burned so to the disadvantage of a true defense of human rights, fades away more each time when the world trend is toward acknowledgement of the integrity and indivisibility of these rights. 

The additional problem presented by the Protocol of San Salvador, has to do with the lack of instrumentation of procedural mechanisms to petition for the violation of some ESCR through the filing of individual petitions before the Inter-American System. It is enough to read article 19, “Means of Protection”, to learn that it only presents a cursory effort to protect the right of a worker to organize unions and the right to education. Any other right set forth in this Protocol, including the right to a healthy environment, cannot be subject to the application of the system of individual petitions regulated in the American Convention, but only in presenting reports. 

Relating to Economic, Social and Cultural Rights, article 42 of the American Convention allows the Inter-American Commission to watch over the promotion of said rights through the remission of reports and studies on these subjects, prepared by Party States, which are submitted annually to the Executive Commissions of the Inter-American Economic and Social Council and the Inter-American Council on Education, Science and Culture. Obviously, these reports refer to economic and social norms and on education, science and culture included in the Charter of the Organization of American States, but the exigency of real protection is not covered with the submission of these reports. 

Beginning with the Annual Report from the Inter-American Commission for 1991, a chapter to inform the General Assembly on the subject was included, the practice was excluded from one report but continued afterward.
 

 Aside from submitting reports, our interest is to take on article 26 of the Convention as the possibility of a concrete violation of economic, social and cultural rights and not as a programmatic norm placed there with “good intentions”.

The formula is not new. As mentioned before, it derives from seeing a particular case with specific violations to civil or political rights in regard to their integrity and indivisibility. When the facts in question also affect economic, social and cultural rights, we will have an accompanying violation of article 26 in the understanding that the remission of norms of this nature set forth in the OAS Charter have not been satisfied by the State. The burden of proof is reversed, owing to the State to demonstrate that it has adopted the necessary provisions to “achieving progressively, by legislation or other appropriate means, the full realization of the rights implicit in the economic, social, educational, scientific, and cultural standards set forth in the Charter of the Organization of American States”. A pure and simple statement does not exempt the State from this responsibility. 

It corresponds therefore to the Inter-American Commission and Court to bring out article 26 of the Convention from its slumber so it will not be interpreted in a restrictive manner counter to what is set forth in article 29 which establishes the integration and interpretation of human rights. 

Under the terms of this article, “No provision of this Convention shall be interpreted as:…b) restricting the enjoyment or exercise of any right or freedom recognized by virtue of the laws of any State Party or by virtue of another convention to which one of the said states is a party.” (Underscore not from original). In this way, the Charter to the OAS, which refers to article 26, is an international treaty, which protects human rights within its scope. Providing we apply jurisprudence developed by the Inter-American Court, on consulting opinions in the sense that it may interpret norms of this nature contained in “other treaties”, then the time has come to analyze and apply economic, social and cultural norms via article 26. 

The Inter-American Court opened the door upon stating, “when interpreting a treaty not only are the agreements and instruments formally related to this taken into account (second item article 31 of the Vienna Convention), but also the system under which it is inscribed (third item article 31)”.

According to this viewpoint, the Court has also affirmed that:

As an authorized interpretation, member States have understood that [the American Declaration] includes and defines those essential human rights, which the Charter [of the Organization] refers to, so as not to interpret or apply [the latter] on the issue of human rights, without incorporating its pertinent norms with the corresponding provisions from the Declaration.

The Tribunal has mentioned this view is of particular importance for International Law on Human Rights, which has advanced substantially through the evolutionary interpretation of international instruments for protection:

Such evolutionary interpretation results from the general rules of interpretation from the treaties hallowed by the Vienna Convention in 1969. Both this court […] and the European Court […], have established that human rights treaties are living instruments, whose interpretation must be accompanied by the evolution of times and current living conditions.

An example of this evolution would be to interpret and apply article 26 accordingly: as a substantive human right through the extension of the norms from the Charter to the OAS regarding economic, social and cultural rights, as well as the correlation which usually occurs without fail when ESCR affect any other human right set forth in the American Convention, especially, the right to life and personal integrity. 

The Inter-American Convention is on the right path, by resolving in a report on the admissibility of a current case, that article 26 of the American Convention could be analyzed independently from possible violations to civil and political rights. This stems from case 12.249, on the claim made by persons living with HIV/AIDS in El Salvador due to the lack of antiretroviral medication. First, we see the trend regarding precautionary measures adopted on February 29, 2000, through which the government of El Salvador was required to deliver treatment and antiretroviral medication to the victims needed to avoid their death, and the hospitalization, pharmaceutical and nutritional care needed to strengthen their immune system thus avoiding the development of illness or infections.
 Secondly, with the report on the admissibility of the case in reference inter alia for the affectation to the right to life, personal integrity and health of the persons mentioned, and where the Commission stated that “if it can use [article 10 of the San Salvador Protocol] in the interpretation of other applicable provisions, in the light of what is set forth in articles 26 and 29 of the American Convention” to decide that the facts denounced must be analyzed on merit with the intent “to determine… violations to articles 2, 24, 25 and 26 of the American Convention”, and adding that “the arguments on articles 4 and 5 of the American Convention, … have a contributory nature and depend on the conclusion made regarding the merits of the arguments mentioned” previously (especially regarding the right to health, invoked through article 26 of the Convention).

With this decision, the Inter-American Commission accepts its jurisdiction ratione materiæ to hear individual petitions on alleged violations to economic, social and cultural rights through the infringement of article 26 of the San Jose Agreement, interpreted by the San Salvador Protocol, without prejudice to the necessary connection and interpretation this article has with the rules on Integral Development of the OAS Charter and the American Declaration.
 

So, up to this moment, individual petitions as a possibility in the Inter-American Commission’s practice toward the autonomous protection of economic, social and cultural rights is just beginning, through the acknowledgment of article 26 as the base norm for ESCR and therefore, a part of its jurisdiction ratione materiæ.

For its part, the Inter-American Court possesses a more limited field of action than the Inter-American Commission, as its functions are limited to hearing petitions for consultative opinions, hearing contentious cases presented by the Inter-American Commission or by the States, and the creation and implementation of provisional measures.

On the issue of contentious cases, the possibility of the Inter-American Court on Human Rights pronouncing judgment has also been low, although it is notable that in the last years, there has been a tendency toward achieving the complete protection of economic, social and cultural rights within the Inter-American System through evolutionary interpretation and the indivisibility of human rights. Its last judgments are proof of this: Villagran Morales and the Baena Ricardo et al case. Regrettably, this last case was on the issue of union rights but solely through the freedom of association set forth in the American Convention, without reference to article 26 and its interpretation and integration through a diversity of sources, specially norms related to Integral Development included in the OAS Charter, amended by the Buenos Aires, Cartagena de Indias, Washington and Managua Protocols. 

On this occasion it stated:

The freedom of association, regarding trade unions, consists basically of the right to create union organizations and implement their internal structure, activities and program of action, without the intervention of public agencies limiting or hindering the exercise of this right. On the other hand, this freedom presumes that each person can determine if they wish to become a part of the association or not, without any coercion. Thus, it is about the fundamental right to associate for the collective fulfillment of a legal objective without pressures or intromission, which may alter or pervert its goal.
 

This judgment became a paradigm, as it is the first time the Inter-American Court embarks on a thematic with labor and union effects, which opens the way for new options within the Inter-American system for the recovery of the rights of workers in the Americas.   

Inter-American Jurisprudence on the Environment

The Inter-American Commission has been the agency of the system which has issued the most reports and resolutions on the right to a healthy environment, even though it has been as analysis of general situations in countries and, more commonly, in cases which involve the rights of indigenous peoples.
 Similarly, its treatment has been in the context of the right to development, understood as a liberty the State has to exploit natural resources, including the granting of concessions and the opening to international investment, having the appropriate regulation for the application of current norms, in such a way as to not create problems for the environment which could translate into violations of human rights protected by the American Convention. 

Thus, in the Report on the Situation of the Indigenous Peoples in Ecuador, the Inter-American Commission developed an environmental doctrine, which in our interest is transcribed in following:

…The respect of the dignity inherent in the person is the principle on which fundamental protections to the right to life and the preservation of physical well being are based. The conditions of grave environmental contamination, which can cause serious physical illness, disabilities and suffering to the local population, are incompatible with the right to be respected as a human being. 

…To achieve the efficient protection against the ecological conditions, which constitute a threat to human health, it is imperative that the population has access to information, participate in relevant decision making processes and have judicial remedy.

…National laws state that parties who apply for the authorization to carry out projects, which may affect the environment, must perform studies on environmental repercussions as a prior condition, and must submit other specific information. 

…Individuals must have access to a judicial process to recover the right to life, physical integrity and to live in a secure environment. 

…The rules of the Inter-American system of human rights do not discourage or impede development, but require that it be carried out under conditions, which respect and guaranty the human rights of affected individuals. As set forth in the Declaration of Principles of the Summit of the Americas, social progress and economic prosperity are only sustainable if our peoples live in a healthy environment and our ecosystems and natural resources are managed with care and responsibility. 
On the other hand, it has not gone to the Inter-American Court to develop jurisprudence on the environment, more so than on marginal situations, specially in regard to a case on indigenous peoples. Effectively, on August 31, 2001 the Inter-American Court on Human Rights issued its ruling in the Mayagna Awas Tingni against Nicaragua case, where, in the first place it recognized the indigenous peoples as a collective with rights in its unity and not only as individual rights from its inhabitants. Additionally, it developed the collective right to property and the States obligation to title their territories and to employ effective legal remedies so indigenous peoples can have access to the recovery of this right. 

In its ruling the Inter-American Court concluded that the State of Nicaragua had violated the rights of this Mayagna community by granting a concession for the exploitation of the forest resources existing in their traditional territory without their consent, and by ignoring the constant claims from the Awas Tingni to demarcate their territory. The Court stated that article 21 of the American Convention on Human Rights, which recognizes the right to private property, also protects “the rights of the members of indigenous communities under the sphere of communal property”. An important precedent was set for the defense of indigenous rights in the international system, by affirming, that indigenous territorial rights are not based on the existence of a formal title issued by the State, but in “the possession of the land” of the communities, rooted in their own “customary law, values, uses and customs.” The court also recognized the importance for the indigenous peoples in their relationship with the land, stating that “indigenous peoples from their mere existence have a right to live freely in their own territories; the strong bond with indigenous peoples hold with the land must be recognized and understood as the fundamental basis for their cultures, their spiritual life, their integrity and their economic survival.”

The most imminent problem is, that the Nicaraguan State has not yet complied with some of the imposed remedies, meanwhile, the unauthorized exploitation of the natural resources on the Atlantic Coast of Nicaragua continues and a climate of uncertainty threatens the environment and the survival of the indigenous peoples in Nicaragua.

Additionally, notwithstanding this judgment from the Inter-American Court which imposed explicit provisional measures for the State of Nicaragua to protect the integrity of the lands and resources of the community facing the acts of third parties or from the State itself as a way of guaranteeing the effectiveness of the right to property until the definite titles are produced, the rights of the Community are still threatened greatly due to persistent illegal logging, as well as the settlement of non-indigenous neighbors in areas reclaimed as part of the ancestral territory of the Community and their forest exploitation and agricultural and fishing activities. Despite the relentless claims from the Community, the government of Nicaragua did not implement any effective measures to guaranty the integrity of their rights to avoid the irreparable damage to the natural resources and the life, health and well being of the Community.

This situation resulted in the need to approach the Inter-American Court once again, through resolution issued September 9, 2002, it decreed provisional measures in favor of the Community, where the Nicaraguan State was formally ordered to “adopt, without delay, as many measures necessary to protect the use and enjoyment of the property of land belonging to the Mayagna Awas Tingni Community and for the natural resources existing thereon”, and to “investigate the facts reported…with the goal of finding those responsible and punishing them.”

Procedural protection in the Inter-American system

From the precedents described we infer that although, in the beginning the right to a healthy environment cannot be the subject of a petition before the Inter-American Commission as an individual case (Article 19.6 San Salvador Protocol), but only as regulation by presenting periodic state reports, it is feasible to file a claim resulting from the violation of the right to a healthy environment on the basis of the connection of rights which stem from the ESCR by way of article 26 of the American Convention, in regard to the American Declaration and to article 11 itself of the San Salvador Protocol. This, from the account of the report on admissibility from the Inter-American Commission in the Odir Miranda et al. vs. El Salvador case, described previously.

Next we will offer a brief description of the two mechanisms through which the protection of a healthy environment can be filed before the Inter-American Commission: presenting reports and the litigious case by way of article 26 of the American Convention and other articles from this instrument which incorporate human rights which may be directly affected by the violation to the environment.

A) Reports on countries

Country reports are a one of the most important functions of the Inter-American Commission, due to the significance of the visit and the general analysis prepared on the human rights situation therein. The initiative to prepare the report can occur in various ways:

a)   Presenting period reports on ESCR (article 19.1 San Salvador Pact).

b)   Hearings with witnesses and experts.

c)   Individual communications.

d)   Observations in loco (the Commission asks the State for permission or suggests an invitation).

e)    Public or private interviews with persons, groups or institutions.

g)   Mediation for the resolution of specific cases.

The procedure for country reports has various phases:

B) The process for individual petitions

The process for specific cases before the Commission is developed on the basis of individual petitions resulting from human rights violations set forth in one or more of the different regional instruments (Inter-American treaties and conventions). The parties in the process before the Commission are: the petitioner (any person or group of persons; not necessarily the victim or their relatives, although they generally coincide) and the State or States accused. 

In very special situations –grave and urgent cases— the Commission may carry out an investigation, with prior consent from the accused State— merely with the filing of the petition or communication which complies with the formal requirements of admissibility (Article 48.2 of the American Convention). 

The ordinary procedure of petitions or individual communications consists mainly of five stages well established in articles 48 to 51 of the American Convention, to wit: admissibility; investigation of facts from the information presented by the parties; amicable settlement when appropriate; issue provisional report under article 50 and submission of the case to the Court. In the event that the Commission decides not to submit the case to the Court, the final stage shall be the drafting and release of the definitive report under article 51, which can be published.

Of these stages, admissibility is one of the most important because it reflects the broader system of protection which exists, as it is not a requirement for the petitioner to be the victim or relative of the victim as required in all systems for international individual petitions, instead the petition can be filed by any person or group of persons (Article 44 of the American Convention). Clearly, as in all individual cases, it is a sine qua non requisite to first exhaust remedies within internal jurisdiction, this is to say, those which are more effective and expedite under the terms of article 25 of the American Convention (the simple and prompt recourse for protection against acts that violate fundamental rights recognized by the Constitution, Laws or the American Convention; specifically the amparo, habeas corpus or habeas data, as the case may be). 

We should mention that internal recourse does not need to be exhausted in all cases. Under very special circumstances, this requisite may be overlooked; to be exact:

· When no legal procedure exists within domestic legislation for the protection of the right or rights allegedly violated; 

· When the alleged victim was not accorded access to recourse within internal jurisdiction, or was impeded from exhausting them; 

· When unwarranted delay on the decision regarding the aforementioned recourses exists; 

· When a generalized fear exists in the accused State for defense attorneys to present human rights cases;

· When no legal assistance on criminal matters exists free of charge.

The other requirements for admissibility are: once internal remedies have been exhausted, the petitioner must present the claim within six months following final judgment and the claim should not be the subject of another international procedure (litis pendencia).

Once the Commission has studied the admissibility, it issues a report on admissibility or inadmissibility, as the case may be. If a petition is deemed admissible, the Commission may offer itself to the parties to discuss the possibility of arriving at an amicable settlement (Article 48.1.f. American Convention), a possibility which can be offered at any stage of the process before the Commission, but the Commission must be cautious that the eventual amicable settlement be respectful of the human rights set forth in the American Convention.  

Once the admissibility has been declared and having received the information from the State accused and the petitioner, the Commission begins the investigation of the facts through an examination of the issue in question, to this end, all parties will have knowledge of the proceedings, who will furnish all the necessary facilities. The Commission may, additionally, request any pertinent information and receive written and oral statements; in case of the latter, by conducting a private hearing with the parties. 

Upon concluding the investigation stage and not having reached an amicable settlement, the Commission issues a report under article 50 of the American Convention, setting forth the facts, its conclusions and recommendations, for which, it grants the State a period for compliance not exceeding three moths. The Report is conveyed to the States concerned, which may not publish it. 

If the State does not comply with their recommendations, within a period of three months, the Commission may take the following measures:

1. Refer the case to the Inter-American Court, which is not automatic: first it will ask petitioner for his/her opinion, which must also include the victim’s position or their relatives if different from petitioner, arguments must be presented within a month of notification. Afterward, the Commission will consider the petitioner’s position, plus the following aspects: the nature and gravity of the violation, the need to develop or clarify the systems jurisprudence, the eventual effect of the decision on the laws of member States and the quality of the evidence available. 

2. Not send the case to the Court and issue, by an absolute majority vote, the Report under Article 51 of the American Convention consisting of its opinion and final conclusions and recommendations. This report will be conveyed to the parties, who, during a period set forth by the Commission, will report on implementation of recommendations. Upon reviewing the measures taken, the Commission will decide to publish the report, by way of its Annual Report at the General Assembly of the OAS or through publication by any other means considered appropriate. 

The Litigious Process before the Inter-American Court

The application of litigious jurisdiction by the Court depends necessarily on the prior acceptance of its jurisdiction by Party States which must abide by its ruling.
 The Convention, the Court Statute and its Rules of Procedure institute the existence of various phases in the procedure before the Court –preliminary objections, written and oral phase on the merits of the case and remedy phase–. Nevertheless with the new procedural rules and the Court’s recent practice it is possible, if circumstances permit, to carry out just one public hearing to consider preliminary objections, merit and remedies in one single procedural act, or, one hearing on the merit and remedies. 

The case begins when the Commission or a party State presents the petition before the Court. If the petition complies with all requirements set forth in article 33 of the Court Rules of Procedure, the President authorizes formal notice be given to the accused State, which is allowed a period of two months to respond. The State must present preliminary objections in the same document answering the complaint, if deemed appropriate.

During the oral phase, the Court hears testimony and expert opinions relevant to the case and ultimately, final arguments
 which the parties in the process wish to submit to for consideration. 

Upon conclusion of the oral process, the Court deliberates in private on the merits of the case and pronounces judgment, which is final and not subject to appeal.
 Being in order for interpretation only upon request by the parties. Owing to jurisprudence, the Court has left the possibility of an appeal for review open, but for very special circumstances, such as the appearance of new facts, which could alter the final result of the ruling.
 

The Inter-American Court, has the power to order compensation aside from the decision on the merits, or it may pronounce in the abstract and reserve its ruling for the following procedural phase. There is no specific procedure in the Court’s rules to determine these remedies. The new rules of procedure only contain one article which states: “when the judgment on the merit has not specifically decided on remedies, the Court will indicate the opportunity for its later decision and determine the procedure”.
 

As the rules do not establish the specific procedure for remedies, the procedural norms referring to the litigious process are applied in a supplementary manner and by analogy.

The justification of this remedy phase is founded on obtaining sufficient evidentiary elements, including expert testimony, according to the degree of difficulty of each case, the number of beneficiaries and the nature of the violations themselves. The initial procedural practice of the Court had been to grant a discretionary period for the parties to arrive at an agreement or amicable settlement
, which was reviewed and when suitable confirmed by the Court.

With the appearance of Article 23 of the Court Rules of Procedure which allowed (locus standi) participation to victims, their representatives or relatives in all phases before the Court, the discussion of the role which the Inter-American Court and Commission must play in this procedural stage is set forth.

Allowing us to clearly see, now more than ever, how the Commission can better carry out its function to promote and protect human rights, where its arguments do not subscribe to mere compensatory questions for the victims, but focusing on more general aspects which are resources of its institutional nature, such as, delving in issues related to other forms of remedy, for instance, investigating the facts and punishing those responsible, lack of legal reform or acts which constitute the violation of the rights established in regard to the American Convention, the non recurrence of facts and, in general, everything associated with a fair compensation according with the object and goal of the Convention. Conversely, the victim or his/her relatives are the party called upon to demonstrate the compensatory issues from having data and proof required for this at their reach. This division of duties was applied very clearly in the remedies for the Castillo Páez vs. Peru case.
 

Provisional Measures

An area which requires particular study is the referred power of the Court to demand, upon the Commission’s request or by motu propio, the implementation of urgent or precautionary measures, a power which is granted by article 63.2 of the Convention, which states:

[I]n cases of extreme gravity and urgency, and when necessary to avoid irreparable damage to persons, the Court shall adopt such provisional measures as it deems pertinent in matters it has under consideration. With respect to a case not yet submitted to the Court, it may act at the request of the Commission.

The measures adopted by the Court have revealed to be an instrument of exceptional importance in the protection of evidentiary material before the Court and of the life and personal integrity of the witnesses for the processes held before the Court. 

The extensive practice of the Court on the issue of provisional measures has also allowed the determination of certain problems regarding the application of these mechanisms. One is the situation presented when measures are requested regarding an issue, which is not being reviewed by the Court. This authority has been seen as a great stride in the procedural law of human rights. Its significance lies in that the rights, which can be violated, are protected in a stage prior to the conclusion of the procedure before the Inter-American Commission. Nonetheless, under this assumption the Court does not hold ample evidentiary material regarding the existence of a situation of extreme gravity and urgency and thus acts granting a high presumptive value to the request from the Commission.

The Inter-American Commission may also adopt measures of a preventive nature when the case is under its jurisdiction and it meets the same presuppositions from the provisional measures of the Court, only that they are known as precautionary measures (Article 25 of the Rules of the Commission). 

The adoption of precautionary measures before the Inter-American Commission or provisional measures before the Court –which as we observed have the same goal, factual and conventional base–, has radical importance in cases concerning the protection of a healthy environment. In particular, it would be completely futile to present a concrete case for grave abuses to the environment in a specific country, probably with effects of continued action in the future, if this procedural tool is not used to avoid imminent and irreparable damage. 

Additionally, it is important to keep in mind requesting precautionary or provisional measures, not only to prevent and protect the environment, but for activists in the environmental arena, due to ever more pressing facts about their physical and psychological integrity, including the death of some of these persons due to their activities.
 

� Costa Rican University Professor. Ex Adjunct Secretary a.i. to the Inter American Court on Human Rights. International Consultant.   


� Some cases and Reports may be consulted regarding the situation of the rights of indigenous communities, to wit: Report from case 7615 Yanomami vs. Brasil, Resolution No. 12/85 from March 5, 1985; Report No. 90/99, Amicable settlement in case 11.713 Exnet vs. Paraguay. Additionally, the specific reports on human rights situations of indigenous communities in the following countries: Guatemala (1993), Colombia (1993), Ecuador, Brasil, Mexico and Peru.  


� The course was co-sponsored by the Inter-American Institute on Human Rights where environmental attorneys from the following countries participated: Mexico, United States, Guatemala, Costa Rica, Honduras, Panama, Colombia, Peru, Chile, Ecuador, Bolivia and Brazil. 


� Referring to the historic classification of human rights in first, second and third generation. This classification, although honorable for the acknowledgement of human rights, is heightened by distinguishing between individual and collective rights regarding their justiciability, this discriminates the second generation rights, known as collective rights (economic, social and cultural rights), to an arena of “programmatic” rights. On the other hand, human rights doctrine is ever more strengthened toward the indivisibility and interrelation of human rights. 


� Specially, the Offices of the Ombudsman in countries with this institution, called Defenders of the Public or Inhabitants, Human Rights Agencies or Commissions or Human Rights Commissioners. 


� Rome Plan for Action World Food Safety, item 10.


� Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights, “Protocol of San Salvador”. Done at San Salvador, El Salvador on November 17, 1988, during the eighteenth ordinary period of sessions of the General Assembly of the OAS. Has not entered into force to this date. 


� Protocol to the American Convention on Human Rights regarding the Abolishment of the Death Penalty. Approved in Asuncion, Paraguay on June 8, 1990, during the twentieth ordinary period of the General Assembly of the OAS. In force since August 28, 1991. 


� Inter-American Convention to Prevent and Sanction Torture. Subscribed in Cartagena de Indias, Colombia on December 9, 1985 during the fifteenth ordinary period of sessions of the General Assembly of the OAS. In force since February 28, 1987. 


� Inter-American Convention on the Forced Disappearance of Persons. Approved in Belém do Pará, Brazil, on June 9, 1994, during the twenty-fourth ordinary period of the General Assembly of the OAS. In force since March 29, 1996. 


� Inter-American Convention to Prevent, Sanction and Eradicate Violence Against Women. Approved in Belém do Pará, Brazil, on June 9, 1994, during the twenty-fourth ordinary period of the General Assembly of the OAS. In force since March 5, 1995.  


� Inter-American Convention for the Elimination of All forms of Discrimination against Disabled Persons. Approved during the First Plenary Session of the General Assembly of the OAS, on June 7, 1999. 


� Approved during the Ninth American International Conference, Bogota, Colombia, 1948. 


� View of the Chilean Representative. Cf. Inter-American Commission on Human Rights. Annual Report 1992-1993. Chapter V (i). 


� Inter-American Commission on Human Rights. Ibidem.


� Specialized Inter-American Conference on Human Rights. Minutes and Documents. November 7-22, 1969. General Secretary of the Organization of American States. San Jose, Costa Rica. 1969. p. 23 


� Ibidem.


� Here, for example, the ruling from the Inter-American Court in Baena Ricardo et al. CIDH. Caso Baena Ricardo y otros (ruling based on merit). Ruling from February 2, 2001. C Series No. 72. 


a Note from Translator: Original document refers to the concept of the “deber ser”.


� See chapter corresponding to general human rights situations in some countries. In the Annual Report of the Inter-American Commission on Human Rights from 1997. 


� The Right to Information regarding Consular Assistance under the framework of the Rights to Due Legal Process. Consultative Opinion OC-16/99 from October 1, 1999. A Series No. 16, par.113. 


� Interpretation of the American Declaration on the Rights and Duties of Man under the framework of Article 64 of the American Convention on Human Rights. Consultative Opinion OC-10/89 from July 14, 1989. A Series No. 10, par. 43. 


� The Right to Information regarding Consular Assistance …Op. cit., par. 114. 


� Annual Report from the Inter-American Commission on Human Rights for 1999 (OEA/Ser.L/V/II.106 Doc 3), Chapter III, Item C.1.h. Electronic version available http://www.cidh.oas.org/annualrep/99span/capitulo3.htm#1.


� Inter-American Commission on Human Rights. Report on Admissibility 29/01. Verbatim cites correspond, accordingly to paragraphs 36, 45 and 46. Those highlighted were added. This information was provided by Mr. Carlos Rafael Urquilla, who represented the petitioner in this case before the Inter-American Commission. 


� According to Mr. Carlos Rafael Urquilla, who represented the petitioner in this case before the Inter-American Commission, it stands out that the Inter-American Commission, in report on admissibility 29/01 (case 12.249) does not refer to the violation of article 26 of the Convention, through the breach of the norms referred in the OAS Charter –which is expressly mentioned in the drafting of the article— of  which all member States to the OAS are party, but, it is done in regard to the San Salvador Protocol, of which not all member States to the OAS are a party to.  


� Inter-American Court on Human Rights. Baena Ricardo et al case Op. cit. Paragraph 156. 


� Cf. Cite No. 2.


� IACHR. Case of the Mayagna Community Awas Tingni vs. Nicaragua. Judgment, August 31, 2001.


� Document from the Indian Law Resource Center. At: � HYPERLINK "http://www.indianlaw.org" ��www.indianlaw.org�.


� Ibidem.


� Inter-American Commission on Human Rights. Report No. 9/01 (case 12.249).


� Regarding the nature of the Commission’s Reports under article 50 and 51 of the American Convention, the following consultative opinions by the Inter-American Court may be reviewed: Certain attributions of the Inter-American Commission on Human Rights. Consultative Opinion OC-13/93 from July 16, 1993. A Series. No 13 and “Reports from the Inter-American Commission on Human Rights”. Consultative Opinion OC-15/97 from April 14, 1997. A Series. No. 15.


� American Convention on Human Rights, Arts. 62 and 68.


� American Convention on Human Rights, Article 36.1.


� The presenting of final arguments is not supported by regulations, but in a practice followed by the Court which allows the parties to issue their conclusions at the end of oral hearings on the merit, which may then be presented in written form within a period established by the Court, from the time sent, from the official transcription of said hearings. 


� American Convention on Human Rights, Article 67.


� IACHR. Genie Lacayo Case. Court Resolution from September 13, 1997. Appeal for review of the ruling from January 29, 1997. 


� Court Rules of Procedure, Art. 56.


� The Godinez Cruz case is an exception to this rule. 


� Court Rules of Procedure, Art. 56.2.


� Castillo Páez Case. Remedies (Art. 63.1 of the American Convention on Human Rights). Ruling from November 27, 1998. Series C No. 43. 


� As in a serious case when Ingrid Washinawatok (41), member of the indigenous community of the Menominee Nation, with recognized work on humanitarian issues; Lahe ‘ena ‘e Gay (39), Director of the Pacific Cultural Conservancy International in Hawaii and Terence Freitas (24), environmentalist, all American citizens, who were abducted on February 25, 1999, when traveling to Saravena (Arauca) to the Cubará (Boyacá) Municipality, where the main office of the Association of Counties and Traditional Authorities of the U’wa indigenous community of Columbia was located. Their bodies were found in the city of La Victoria, Venezuela, with multiple gunshot wounds and signs of having been bound and blindfolded. The three victims supported the environmental defense struggle of the ancestral land of the U’wa Peoples and were in Colombia carrying out cultural exchange activities. Cf. Inter-American Commission on Human Rights. OAS. Press Release No. 5/99, Washington, D.C., March 8, 1999.
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