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INTRODUCTION

A well-respected judiciary is one of the most important pillars of a strong democracy.  While judiciaries in South Asia are generally sound and well respected overall by South Asian citizens, an emerging trend threatens to impair their functioning and erode their respect: the alarming tendency of parties to judicial proceedings to ignore court orders; and the failure of responsible authorities to enforce such orders.  This is threatening stability and democratic order in South Asia.  

With funding from the U.S. State Department Bureau of Educational and Cultural Affairs, the U.S. Office of the Environmental Law Alliance Worldwide (E-LAW U.S.) and its partners in five South Asian countries embarked on a project to identify reasons why parties to judicial proceedings sometimes ignore court orders and why responsible authorities fail to enforce them. 

At the outset of the project, we assumed that lack of compliance was rooted in at least the following causes.

· A lack of awareness of the content of judicial orders and how they apply to affected individuals 

· A lack of capacity to monitor compliance with judicial orders

· A lack of understanding by government authorities of the scope of their enforcement powers

· A lack of understanding by attorneys of legal strategies to achieve compliance with court orders  

Over a period of two years (from October 2006 from September 2008) E-LAW U.S. and its South Asian partners tested these assumptions and others by seeking to solve compliance problems in real-world cases and by holding a series of workshops and meetings with a large spectrum of stakeholders, including high-ranking public officials from the executive and judicial branches, legal professionals, and representatives of community-based organizations most directly impacted by lack of compliance with judicial orders.  

The guidebook includes a detailed discussion of the various cases of non-compliance we sought to address and presents specific recommendations for how civil society in South Asian can deal with the problem and bring about greater compliance with judicial orders that is necessary to bolster democratic institutions and broad-based public support for the rule of law.

ATTAINING COMPLIANCE WITH JUDICIAL ORDERS IN BANGLADESH

By the Bangladesh Environmental Lawyers Association (BELA)
1.
Background

Environmental regulation in Bangladesh has a very recent history.  Some laws with environmental provisions in various sectors, like forestry, were operating since the early nineteenth century, but environmental matters came to the courts for the first time in the 1990’s.  

The Constitution of Bangladesh does not explicitly provide for the right to  a healthy environment. Article 31 states that every citizen has the right to protection from “action detrimental to the life, liberty, body, reputation or property,” unless these are taken in accordance with law. Article 32 states that “no person shall be deprived of life or personal liberty, save in accordance with law.” These two articles together incorporate the fundamental ‘right to life.’ 

Until 1994, Bangladesh had no reported cases decided by the Supreme Court of Bangladesh on environmental issues. The first case was filed in January 1994 by the Bangladesh Environmental Lawyers Association (BELA).  A major question was whether the ‘right to life’ included the right to a healthy environment. The Supreme Court of Bangladesh dealt with the matter in a positive fashion. The High Court Division in the case of Dr. Mohiuddin Farooque v Bangladesh and others
 stated that right to life includes right to fresh air and water and a situation beyond animal existence in which one can expect normal longevity of life. The court declared:

“Article 31 and 32 of our Constitution protect right to life as a fundamental right. It encompasses within its ambit, the protection and preservation of environment, ecological balance free from pollution of air and water, sanitation without which life can hardly be enjoyed. Any act or omission contrary thereto will be violative of the said right to life.”

Furthermore, traditional restrictions on who may enforce the right to a healthy environment were lifted by a landmark court decision.  The Appellate Division, in its historic judgment of 25 July 1996 elaborated the term ‘aggrieved person’ beyond the traditional concept and allowed environmental groups to file a writ petition on behalf of the general public.
 

2.
Root causes of non-compliance with judicial orders

A compliance order is a directive from an authority requiring the recipient to comply with a particular statutory or regulatory requirement by a specified deadline. Violation of a compliance order carries the potential for civil or criminal sanctions.  

There are two general kinds of compliance with the law:

· Compliance with the laws and regulations: that is compliance before judicial intervention.

It was expected that pollution and destruction of the environment would be reduced after promulgation of various environmental legislations and the situation of implementation and compliance with environmental laws and regulations would improve. Usually, the responsible government authorities compel the various stakeholders (i.e. industrialists) to comply with the environmental laws and regulations. 

However, in Bangladesh, frequently environmental laws are violated and the authorities are reluctant to enforce them. Due to overpopulation and poverty, the Government has priorities other than environmental enforcement. The lack of coordination and conflict of policies between various governmental agencies, confusion about pre-existing legislation containing environmental provisions, corruption and negligence of government officials are also reasons for non-compliance with the laws and regulations in Bangladesh. At the same time, the public are not aware of, or reluctant to comply with, environmental legislation.   

· Compliance with the Judicial orders (Compliance after judicial intervention)

To remedy the situation descried above, Public Interest Litigation (PIL) was chosen as a tool to compel the authorities to discharge their statutory duties. A significant number of public interest litigations have been filed by various public interest groups to enforce environmental laws. The Supreme Court of Bangladesh responded very positively and enhanced locus standi
 to allow any person or organisation with bonafide interest to file writ petitions on behalf of the poor people of this country.  As a result, a good number of judicial orders and directions have been issued by the Supreme Court for the proper implementation of environmental right and laws in Bangladesh. The nature and extent of compliance with judicial orders can be understood from the following two cases.
3.
Illustrative cases

3.1.
The Flood Action Plan Case
 
The two consecutive severe floods of 1987 and 1988 in Bangladesh aroused national and international concern about water resources and environmental management. As a result of studies, a list of 11 Guiding Principles of Flood Control were formulated. In July of 1989 in Washington D.C, the Government of Bangladesh and international donors agreed that an Action Plan would be undertaken as a first step for long term Flood Control Programme in Bangladesh. On 11 December, 1989, a document entitled "Bangladesh-Action Plan for Flood Control" was placed before the meeting of the foreign donors in London and the 'Flood Action Plan' (FAP) was born. The World Bank took up the responsibility to co-ordinate the activities. To manage the 'FAP', the Ministry of Irrigation, Water Development and Flood Control ('MIWDFC) created the 'Flood Plan Co-ordination Organization, (FPCO).

Within its first two years, the 'FAP' aroused wide attention for being allegedly anti-environment and anti-people. The FAP was accused of defying procedural requirements of participatory governance enshrined in the Constitution,
 national legislation,
 and guiding principles of flood control. The FAP, instead of being the largest environmental management programme of the country, became the most controversial programme ever undertaken in this land for violations of the law and posing ecological threats. 

For example, in the District of Tangail, the FAP proposed to impact an area of 13,169 hectares including Tangail Town and encompassing 176 villages of 12 Unions, 45,252 households (according to the 1991 census) 32 seasonal floodplain depressions and 46 canals. The site is under the direct confluence of the rivers Dhaleswari, Lohajang, Elanjani and Pongli: estuaries of the river Jamuna.  The FAP would likely uproot about 300,000 people within the project area.  The extent of adverse impact outside the project area may reach more than a million persons, natural resources and natural habitats for key flora and fauna.  210 hectares would be acquired without complying with the requirements of law.  The impact area includes two Mosques - the Attia Mosque
 and the Khadem Hamdani Mosque – that are designated archaeological resources and are protected under the Antiquities Act of 1968.  In implementing the FAP in the District of Tangail, there was no public participation except a few stage-managed meetings: local communities were afforded no opportunity to submit their objections and, thus, the aggrieved people were deprived of their legal rights to obtain just compensation or to protect their lives, professions and property.

Furthermore, the FPCO lacked legal authority to take action under the FAP.  An Executive Order in 1972
 vested in the Bangladesh Water Development Board (BWDB) the statutory right to control the flow of water in all rivers and canals of Bangladesh, and the responsibility to prepare comprehensive plans for controlling floods and the development and use of water resources.  The FPCO was created by the regime of 1989, by-passing all legal and institutional frameworks sanctioned by the law of the land. The FPCO is neither under the BWDB nor created by it, nor created by the exercise of any authority of any law of the land. The FPCO, therefore, illegally encroached upon the public statutory domain of other agencies responsible for water management planning and flood control. 

In light of these irregularities, the Bangladesh Environmental Lawyers association filed a public interest litigation seeking to defend the rights of communities who would be adversely impacted by the FAP and the public.

3.1.1.
Orders passed by the court

After hearing all parties, the High Court Division of the Supreme Court pronounced four orders:

· To comply with relevant provisions and procedures of the Embankment and Drainage Act 1952 and assess and allocate compensation for displaced and affected persons.

· To comply with the provisions contained in Article 11(1)(c) of Executive Order of 1972 to re-settle and re-housing of the persons actually displaced from their residences by the FAP.

· To secure the structural and archaeological integrity of the 'Attia Mosque' and 'Kadim Hamdani Mosque' from any damage, disfigurement, defacement and injury by the project activities.

· To ensure that no serious damage to the environment or ecology is caused by FAP activities.

3.1.2.
Actions of the parties following the court orders, including non-compliance
Following the verdict of the High Court Division, BELA collected applications from people affected by unlawful land acquisitions in the implementation of the FAP and prepared petitions to be submitted to the relevant authorities. The District Commissioner of Tangail accordingly wrote to the executive engineer of CPP to take necessary action regarding the applications of the Project Affected People (PAPs) received through BELA. The District Commissioner (DC) also sought an opinion from the Government Prosecutor to the next course of action in the light of High Court verdict. BELA wrote various letters and appealed to concerned authorities for ensuring proper intervention to uphold the constitutional rights of the PAPs as directed in the Judgment of the High Court Division. 

In response to BELA’s letter, the Ministry of Water Resources sent a latter to the Chair of the BWDB requesting that it abide by the directions of the Court in implementing the project. Meanwhile, PAPs, including aggrieved boatmen and fishermen, filed 30,015 applications to the District Commissioner of Tangail, 

With development projects like the FAP, the law recognises many legal injuries in addition to land loss, but the existing compensation practice never quantifies those damages into monetary terms.  Compensating affected people for the loss they suffer by development projects is a comparatively new idea in Bangladesh.  To move the process forward in an equitable fashion, BELA prepared guidance, taking into account specific losses people were suffering, scrutinizing local and foreign laws and practices on compensation, and making use of accounting and economic theories on environmental loss, constitutional rights etc.  This guideline was followed in preparing the compensation manual for assessing the monitory terms the losses and injuries suffered by the FAPs.  In preparing the compensation manual, BELA looked at the precedent of the Revised Resettlement Action Plan (RRAP) of Jamuna Multipurpose Bridge as both projects were being implemented on adjacent areas.

Thereafter, another writ petition was filed before the Court seeking direction for assessing compensation claims of 3,015 persons affected by the implementation of FAP in pursuance of the judgment of 28 August 1997. This petition sought the following relief: 

Requiring the government to explain why they should not be directed to assess the compensation claims of the PAPs in compliance with the Provisions of the Accusation and Requisition of Immovable Property Ordinance of 1982; the Embankment and Drainage Act of 1952; Article 11(1)(C) of Executive Order of 1972 and the earlier court order.

Presently, the court is deciding the ultimate fate of the application submitted by the PAPs.

3.2.
The vehicular pollution case
  

The problem of air pollution from motor vehicles has been universally identified as a major threat to human health.  In Bangladesh, the Government has highlighted the issue in various reports and publications. Major cities of the country are exposed to unsafe air quality typical of urban areas. The worst situation is in Dhaka, the capital of the country.  Anyone who has been to the Dhaka City can attest that air pollution from motor vehicles has choked the air of Dhaka City, exceeding all tolerable and acceptable limits causing serious health hazards and irreparable damage to the physical environment and ecology.  Furthermore, the incessant use of loud horns, like pneumatic horns used by the trucks, buses, minibuses etc. disturb the peace of Dhaka City in total disregard to the laws and various regulatory prohibitions, affecting the lives of students, hospitals, clinics, educational institutions, the children and the sick etc.  Children and the elderly are most seriously affected. 

Being concerned about the severity of vehicular pollution prevailing in the Dhaka City, BELA conducted an investigation into the regulatory system on vehicular air pollution and possibilities for abating air pollution.  The investigation showed that although the largest number of on-road vehicles is motorcycles, the authorities exempted this class of vehicles from obtaining fitness certificates by passing inspections involving measurements of vehicle emissions. Most motorcycles are driven by two stroke engines and emit hazardous smoke and disturbing noise. The issuance of a certificate of fitness under the Motor Vehicle Ordinance of 1983 is valid for one year and prohibits an owner from on-road use of the non-conforming vehicle.   Furthermore, the current process of granting fitness certificates by government is based on human judgment that is subject to error, negligence, or corruption although the technology of ensuring fitness through automation is easily available and also cost-effective, as demonstrated by the experience of other countries. The investigation further revealed that many government vehicles, including those of the Transport Pool do not the required fitness certificates; some of these vehicles are hazardous polluters. 

The quality of petroleum products (vehicle fuels) further compounds the problem.  Motor vehicle fuel is adulterated by the addition of cheap additives, such as kerosene.  Another problem is use of leaded gasoline, known to cause mental retardation of children, and the high sulfur content of diesel fuel, leading to higher ambient levels of smoke.  

To combat air pollution, the Parliament and relevant government agencies adopted a number of laws and regulations, including the Dhaka Metropolitan Police Ordinance of 1976, the Environment Pollution Control Ordinance of1977, the Dhaka City Corporation Ordinance of 1983, and the Motor Vehicles Ordinance of 1983. After issuance of the aforesaid rules, the Bangladesh Environment Conservation Act of 1995 was enacted by the Parliament, empowering the Director General of the Department of Environment to take all measures necessary to combat polluters. 

However, the responsible government agencies, while admitting the severity of the problem, miserably failed to implement the respective laws, rules and regulations and make sure their own decisions complied with their legal obligations.  Consequently, vehicular pollution, both in the form of emission and noise continues to persist at a more severe scale, posing a threat to the life, health, safety and comfort of the residents of Dhaka.

3.2.1.
Orders passed by the court

In a landmark verdict, on March 27th, 2002, the High Court Division of the Supreme Court of Bangladesh issued the following orders:

· To conduct tests of vehicles in five vehicles inspection centers within six months and to require certificates of fitness to all vehicles, including motorcycles.

· To implement the decision of the respondents to convert all government owned petrol/diesel vehicles in the Dhaka Metropolitan city into CNG-operated vehicles within six months.

· To implement the decision of the respondents to set up six more CNG filling stations in Dhaka City by December, 2002 and also to set up more CNG filling stations from time to time to meet the requirements of vehicles. 

· To implement decision of the government that all motor vehicles from July 2001 be fitted with catalytic converter and diesel particulate filter by December, 2002.

· To set standards for fuel quality in accordance with the international standards, thus ensuring the reduction and removal of toxic and hazardous constituents from fuels.

· To phase-out existing 2 -troke 3-wheelers by December, 2002 and to replace them with cleaner transport alternatives.

· To impose a ban on new licenses for two-stroke 3 wheelers in Dhaka Metropolitan city and cancellation of 9 year-old licenses of baby-taxis with immediate effect.
· To enforce restrictions against the use of hydraulic and other loud and shrill horns, including air horns.  The relevant government agencies must immediately notify all transport vehicles operators about such restrictions, to remove electric, air and other loud and shrill horn and to replace them with bulb horns in the Metropolitan city of Dhaka within 30 days time; if they fail to remove such types of prohibited horns after the expiry of 30 days, then penal action shall be taken. 

3.2.2.
Actions of the parties following the court orders, including non-compliance

After the judgment of March 27th, 2002, the government took the following steps:

· The government imported lead-free gasoline and reduced the sulfur content of diesel fuel beginning December 17th, 2003.
· The use of catalytic converters were made mandatory since August 2001 for new and imported gasoline-powered motor vehicles.

· A ban on new licenses for two-stroke three wheelers has been imposed in Dhaka Metropolitan city areas beginning December 30th, 2002.  Since January 1st, 2003, two-stroke three wheelers were banned from Dhaka city.  Four-stroke, environment friendly CNG three-wheelers and a greater number of buses were provided as alternatives.  

· Government vehicles were converted into CNG.  More CNG fling stations were set up.

· If the government found a vehicle fitted with a hydraulic horn at the time of a fitness inspection, it confiscated the horn before issuing any fitness certificate. A mobile court was formed and actions were taken against vehicles on-the-road that were found fitted with hydraulic horns.

To attain this degree of compliance, BELA organized various workshops after pronouncement of the judgment.  These include organized discussions with the Bus-Truck owners and Drivers Association.  BELA involved educators, including college teachers and college students, to become involved with promoting greater compliance as a civic matter of public health.  BELA published and prominently distributed leaflets, including banners and billboards, to educate drivers about their legal obligations under the law and the court order.

4.
The way forward - suggestions to enhance compliance with judicial orders

No one has conducted extensive research to understand the true extent of compliance with judicial orders in Bangladesh. However, if we analyze compliance with orders in the abovementioned two cases, a few lessons emerge:

· Compliance requires strong political will and commitment: If there is a will there is a way.  If the Government wishes to comply with judicial orders, then it can do so very quickly. In contrast with the FAP case, the government complied with orders in the vehicular pollution case relatively promptly.

· There is a need for stronger contempt-of-court proceedings: The only legal mechanism for addressing non-compliance with judicial orders is to file contempt of court proceedings.  Unfortunately, instead of making government officials more accountable in contempt proceedings, government officials have been given new ways to dismiss charges against them.  After the enactment of the Contempt of Court Ordinance 2008,
 we fear that the compliance rate will be reduced: under the new ordinance, government officials need only show that they have taken various necessary steps and have endeavored to comply in order to avoid sanctions. 

· There is a need for effective monitoring systems: There are no monitoring bodies to see whether the orders of the judiciary are being executed or not. A body like the Judgment Execution Division of the Supreme Court of Nepal should be created as part of the Supreme Court of Bangladesh in order to monitor the execution of judicial orders.  Special Green authorities may be constituted such as, for example, the National Resources and Environmental Crime Division of the Royal Thai Police, or the Special Environmental Judicial Police of South Korea.

· There is a need for a new, comprehensive environmental law:  A comprehensive environmental law should be enacted that will review all the existing environmental laws and compile them into a single law to reduce confusion and overlapping jurisdiction.  The new law should describe the role of various sectors and their statutory duties. The new law should reduce the tendency of agencies to blame one another and avoid their duties.  A simpler environmental framework would help people to understand the laws and determine who is culpable for non-enforcement and non-compliance. 

· There is a need to establish specialist environmental courts: The Environmental Courts in Bangladesh needed reconstruction immediately to make it a one-stop shop. The present environmental courts are not specialist environmental courts. The court should be reconstructed learning lessons from specialists environmental courts in other countries of the world.

· There is a need to improve access to justice: All obstacles to access to justice must be removed immediately. Effective public participation needs to be ensured for effective implementation of environmental laws. Freedom of environmental information needs to be enhanced: access to environmental information must be a top priority in the proposed draft Freedom of Information Ordinance. 

· There needs to be a strong and active civil society movement: Strong and active civil society movement is required to help and compel the relevant authorities to discharge their duties.

· Strong anti-corruption steps: Strong anti-corruption steps against concerned officials are needed. It is alleged that the concerned officials are interested to take bribes rather than taking appropriate steps to ensure compliance.

· Socio-economic conditions need to improve: Implementation of law and compliance with judicial orders are also dependant on socio-economic factors. As Bangladesh moves to a middle-income country from its present state, we expect compliance rates to improve.

· Engaging media: If there were regular coverage of pertinent issues in the news media, then authorities would feel more urgently the need to comply with judicial orders as the public will more frequently demand compliance.

· Greater public awareness: The public must not only be made aware of the requirements imposed by various orders of the court, but also of their rights to demand authorities initiate corrective action in instances of non-compliance.

5.
Conclusion

In Bangladesh, compliance with judicial orders is often seen as a personal matter.  In public interest litigations, the rate of compliance is comparatively low, as it involves many issues and many departments. Day-by-day, people are becoming more aware of their rights and the concerned authorities are coming forward. Courts are also positive in dealing with such cases and providing redress.  Public interest litigants are working closely with affected citizens to change the mindset of policy makers.

ATTAINING COMPLIANCE WITH JUDICIAL ORDERS IN INDIA

By the M.C. Mehta Environmental Foundation

The Water (Prevention and Control of Pollution) Act of 1974 is regarded as the first effective environmental law under which statutory boards were set up for control of water pollution at Central and State levels. It was followed by a parallel enactment called the Air (Prevention and Control of Pollution) Act, 1981, which entrusted its functions to the boards set up under the Water Act.  In 1986, the Environment (Protection) Act came as an umbrella enactment to cover every item not covered by the earlier laws. This Act empowered the Central Government to take measures to protect and improve environment. Accordingly, the Central Government has notified a series of rules and delegated certain powers to the pollution control boards. Other relevant enactments include the Forest Conservation Act, Public Insurance Liability Act, National Environment Tribunal Act, National Environment Appellate Authority Act and the Biodiversity Act.

Control of pollution at its source has been the main strategy. There are guidelines for siting of industries and regulations for any development in ecologically sensitive areas. Environmental clearance is needed for establishment of any project included in a notified list of projects, which are anticipated to cause environmental damage during construction and operation. Such clearance is given after an examination of the environmental impact assessment of the proposed unit supplemented with the plans for environmental management and monitoring. In specified cases, public hearing has also to be held to ascertain and, if possible, to resolve the objections to the establishment of the proposed unit.

Any project that has potential to cause pollution by discharging effluent through an outlet or emission through a stack is required to seek consent from the State Pollution Control Board (SPCB) to establish and a consent to operate after its establishment. The consent to operate remains valid for specified period after which it needs to be renewed. The consent is often subject to certain conditions. The compliance with conditions is supposed to be monitored. It is widely known that monitoring is seldom done effectively.

CPCB prescribes standards for ambient conditions and evolves the standards for effluent and emissions. MoEF has notified the effluent and emission standards statutorily under the Environment (Protection) Act. The SPCBs have, in a few cases, notified such standards under the Water (Prevention and Control of Pollution) Act and the Air (Prevention and Control of Pollution) Act. In any case, the SPCBs prescribe or refer to the standards while issuing the consent to operate.

Setting the effluent and emission standard is seldom free from controversy. While the industry considers the standards too strict, the people living nearby may complain that they are too relaxed. The standard may be criticised as irrational if it is not based on local conditions, or as discriminatory if it is not uniformly applied. In any case, a common grievance persists that both people and the industry have no say in setting the standards.

The enforcement of standards presents even more complications. SPCBs are poorly equipped in terms of staff and equipment. Monitoring is weakened by imperfections in sampling and testing and by the delay in doing them. Allegations of corruption can not be dismissed. The actions to prosecute the offending unit or to direct its closure end up in the courts of law where the procedures take inordinately long time to be finally disposed of.

1.
Root causes of non-compliance with judicial orders
A large number of laws, a multiplicity of regulating agencies, inadequate capacity of concerned organizations, lack of self-discipline among polluters and need for awareness of the benefits of environmental protection are identified as major issues to be attended before environmental laws can be effectively enforced. These issues have to be analyzed and the hurdles have to be duly assessed for suggesting remedial measures.


Certain fallacies are also at the root of the problem. For example, mitigation of adverse environmental impacts is put off for a later date because development has a priority and it is believed that pollution is inevitable with development. What is not realised is the need to manage development for protecting environment. Such management implies that development must be sustainable, wastes discharged in any form should be controlled and the technology adopted should involve minimum consumption of raw materials, water and energy.

Inherent shortcomings in the law: By the time a law is enacted, the scenario changes; law is thus always aged when it is born. In the matter of environmental laws in India, technical developments and international commitments have altered the status very fast since the enactment of environmental laws. 

There are two ways of dealing with a problem – prevention and cure. It is well accepted that prevention is better than cure. Prevention is better because it is cost-effective. Law, however, focuses on cure, and that too indirectly. When a polluter is punished, it does not remedy the damage done to the environment notwithstanding the contention that the fear of punishment deters violation of law and, in that sense, law too is preventive.

Violation of prescribed standards is an offence. But there is no classification of such offences in the aforesaid environmental laws. By contrast, the Code of Criminal Procedure classifies offences in a range from petty to heinous, groups them as cognisable and non-cognisable and as bailable and non-bailable, labels offenders as habitual or as proclaimed, and provides for summary trials of certain offences. Absence of such classification under environmental laws results in a lack of focus on controlling significant violations of law. There would be the same notice to show cause and the same plaint filed for prosecution, whatever is the degree of pollution, as if the prosecutor seeks capital punishment in every case. 

Specific shortcomings in the law: By a notification in 1993 under the Environment (Protection) Act, it was made mandatory for the industrial units to annually furnish an Environmental Statement in a prescribed form. The notification covers all activities for which it is necessary to seek consent under the Water or Air Acts (for prevention and control of pollution) and authorization under the Hazardous Wastes (Management and Handling) Rules.

The compliance with this notification has been dismally poor; less than 5 per cent of the persons that ought to have submitted the statement have actually done so. The purpose of the notification stands defeated. 

The original notification named ‘environmental statement’ as ‘environmental audit report’. This attached a limited and incorrect meaning to environmental audit and had the effect of creating a wrong notion that environmental audit was a requirement of the government. That environment audit is, in fact, a management tool was thereby missed and the opportunities to rectify environmental mistakes through introspection were lost.

Lack of adequate Environment Tribunals: So long as litigation goes on, environment continues to be polluted. Therefore, expeditious ways are needed to settle environmental petitions and prosecution on environmental pollution. In a landmark judgment, Justice Bhagwati suggested, as far back as #, the creation environment tribunals. The National Environment Tribunal Act, 1995, provides for strict liability for damages arising out of any accident that occurs while handling any hazardous substance. The scope of the Act is so severely limited that it fails to provide any relief in the disposal of the large number of cases related to continuing and willful environmental pollution by the emission of substances that can not be categorized as hazardous.

Liberalization in disregard of the environment:  Liberalization has virtually done away with the system of licensing. Thereafter, the industries have been gravitating towards metropolitan cities and other already developed areas that provide infrastructure, skilled workers, professional consultants and market for raw materials and products. The small scale and ancillary industrial units have been exempted from location restrictions. In consequence, the environmental problems of such areas tend to get compounded. Further, while liberalizing the approval of foreign technology agreements, no provision is made for an environmental appraisal of the technology.

Gaps in institutional set-up: As mentioned earlier, the Central and State Pollution Control Boards operated under the enactments for prevention and control of water and air. An integrated and comprehensive view on environment was adopted in enacting the Environment (Protection) Act. The same view was, regrettably, not reflected in implementing the Environment (Protection) Act. It became the instrument for the exclusive use of the Central Government in the Ministry of Environment & Forests. Delegation of functions was slow and sporadic and only for the sake of expediency. Delegation was mainly to the State Pollution Control Boards, leaving the Central Pollution Control Board as if environment was outside its jurisdiction. This newly formed relationship between the State Pollution Control Boards and the Ministry of Environment & Forests tended to erode the bond and inter-dependence between the Central Board and the State Boards.

Unfortunately, the Central Government is continuing to move in the direction of etching a line between pollution control and environmental management rather than amalgamating them in a single programme. Under the recent notification (September 2006) for re-engineering the environmental clearance process, State Environmental Appraisal Committee and State Environmental Impact Assessment Authority will deal with environmental clearance of listed category projects, which gives a clear message to the family of pollution control boards that they confine their activities within the Water Act and Air Act. 

Certain quasi-judicial bodies have been created to perform specific functions, mostly by or under the directions of the Supreme Court. Examples are the Central Groundwater Authority, Loss of Ecology (Prevention and Payments of Compensation) Authority for Tamil Nadu, National Environment Appellate Authority, Environment Pollution (Prevention and Control) Authority for National Capital Region, National Coastal Zone Management Authority and the Monitoring Committees for specific areas or programmes. Their functions could have been discharged within the scope of functions of  existing agencies, such as the Central Pollution Control Board or the Ministry of Environment & Forests. The independent existence of such quasi-judicial bodies may well be expedient for achieving specific objectives but the role of existing agencies tends to get overlapped or even eroded and much confusion is generated about who is to deal with an issue that is not clearly mentioned in the terms of reference of such bodies.

Organizational weaknesses: Main areas of organizational weaknesses are the training of staff, inter-agency co-ordination and integrated action for pollution control and environmental protection. Among these, training is paramount. Indian Railways and Defence services devote considerable time of their staff (ranging from 10 to 20 per cent)on training for upgrading skills of young officers or refreshing the knowledge of the seniors. By contrast, pollution control boards have hardly any significant training program (covering less than 1 per cent of time) for training of staff. Considering that the subject of pollution control or environmental protection requires a mix of science, technology and law, and moreover, it is not a part of any academic curriculum, the significance of training in this area cannot be overstated. This area can also be strengthened through freshly planned academic courses.

For obtaining a sample, especially of an emission, the regulatory body has to seek the co-operation of the very person or company against whom action is to be initiated. Why would such co-operation be readily available? The result is that neither the violation can be precisely measured nor are there fail-safe arrangements for taking representative and reliable samples. The regulatory body can be in a tight position if the court insists on proof of violation.

The Water Act contains a provision for taking emergency measures in case of pollution of stream or well. Where it appears to a State Board that any poisonous, noxious or polluting matter is present in any stream or well or on land, the Board may carry out such operations as it may consider necessary for removing that matter, remedying pollution and restraining further pollution. But the state boards do not have the infrastructure, organization and funds for the purpose. No wonder if this provision in law has remained unutilized though the opportunities for using it abound in our country.

The Environment (Protection) Act contains a provision empowering the Central Government to issue directions to any person, officer or any other authority, including the power to direct closure of any industry, operation or process, or stoppage of the supply of electricity or water or any other service. Identical provision was made by amendment of the Air Act in 1987 and in the Water Act in 1988. It would appear that armed with such vast power, the regulatory bodies should face no obstacle in controlling pollution. The factual position is different. In exercise of these powers, directions can no doubt be issued but their implementation may be stayed through writ petitions in the High Court on the grounds of unemployment, loss of productivity and natural justice. Thereafter, the same legal battle begins consuming time while pollution continues unabated.

Uncertainties in the legal process: Stories abound in which justice delayed has the same effect as justice denied. The regulatory authorities have two options; one to give directions and the other to prosecute in a court of law at the district level, i.e., in the lower court. Directions run the risk of being stayed and prosecution is protracted by the delay in the proceeding of the case. In either case, appeals at High Court and Supreme Court levels may further delay the end of a case.

A typical polluting unit will find it less expensive to fight a case against it than to install an effluent treatment plant and air pollution control device. There is not much fear of a quick and stringent decision. In fact, the threat of a case being filed is often effective in eliciting a positive response to control pollution, but once the case is filed the position changes. Then the game is in prolonging the case, the more prolonged the better for the accused offender. On the other side, those who suffer on account of pollution and environmental degradation derive no satisfaction that the case in a court of law.

Citizen’s Role: Many persons have a grievance due to an environmental offence or neglect but they do not know what they can do about it. Awareness of the provisions in the Constitution of India and in the environmental laws should be a matter of strong interest of every citizen. Eco-clubs, chat groups on the Internet, study of relevant publications are some of activities that do not require special resources or qualifications. 

3.
Illustrative cases 


3.1
Coastal zone shrimp ponds case (S. Jagannath v. Union of India, WP 561/1994)

This case was filed in the Supreme Court of India in 1994 to abate the environmental and ecological harm being wrought by the haphazard location and operation of shrimp ponds along the coast, particularly in the southern state of Tamil Nadu:  As the Supreme Court of India explained:

“Shrimp (Prawn) Culture Industry is taking roots in India. Since long the fishermen in India have been following the traditional rice/shrimp rotating aquaculture system. Rice is grown during part of the year and shrimp and other fish species are cultured during the rest of the year. However, during the last decade the traditional system which, apart from producing rice, produced 140 kgs of shrimp per hectare of land began to give way to more intensive methods of shrimp culture which could produce thousands of kilograms per hectare. A large number of private companies and multinational corporations have started investing in shrimp farms. In the last few years more than eighty thousand hectares of land have been converted to shrimp farming. India`s marine export weighed in at 70,000 tonnes in 1993 and these exports are projected to reach 200 thousand tonnes by the year 2000. The shrimp farming advocates regard aquaculture as potential saviour of developing countries because it is a short-duration crop that provides a high investment return and enjoys an expanding market. The said expectation is sought to be achieved by replacing the environmentally benign traditional mode of culture by semi-intensive and intensive methods. More and more areas are being brought under semi-intensive and intensive modes of shrimp farming. The environmental impact of shrimp culture essentially depends on the mode of culture adopted in the shrimp farming. Indeed, the new trend of more intensified shrimp farming in a certain parts of the country - without much control of feeds, seeds and other inputs and water management practices - has brought to the fore a serious threat to the environment and ecology which has been highlighted before us.”

3.1.1.
Orders passed by the court
On December 11, 1996, the Supreme Court of India, inter alia, issued the following directions:

“1.  The Central Government shall constitute an authority  … and shall confer on the said authority all the powers necessary to protect the ecologically fragile coastal areas, seashore, waterfront and other coastal areas and specially to deal with the situation created by the shrimp culture industry in the coastal States/Union Territories. The authority shall be headed by a retired Judge of a High Court. Other members preferably with expertise in the field of aquaculture, pollution control and environment protection shall be appointed by the Central Government.  …

“2.  The authority so constituted by the Central Government shall implement "the Precautionary Principle" and "the Polluter Pays Principle".

“3.  The shrimp culture industry/the shrimp ponds are covered by the prohibition contained in para 2(i) of the CRZ Notification.  No shrimp culture pond can be constructed or set up within the coastal regulation zone as defined in the CRZ notification. This shall be applicable to all seas, bays, estuaries, creeks, rivers and backwaters. This direction shall not apply to traditional and improved traditional types of technologies (as defined in Alagarswami Report) which are practised in the coastal low-lying areas.

“4.  All aquaculture industries/shrimp culture industries/shrimp culture ponds operating/set up in the coastal regulation zone as defined under the CRZ Notification shall be demolished and removed from the said area before 31-3-1997. We direct the Superintendent of Police/Deputy Commissioner of Police and the District Magistrate/Collector of the area to enforce this direction and close/demolish all aquaculture industries/shrimp culture industries, shrimp culture ponds on or before 31-3-1997. A compliance report in this respect shall be filed in this Court by these authorities before 15-4-1997.

“5.  The farmers who are operating traditional and improved traditional systems of aquaculture may adopt improved technology for increased production, productivity and return with prior approval of the "authority" constituted by this order.”

3.1.2.
Actions of the parties following the court orders, including non-compliance

The directions of the court prohibiting the operation of industrial shrimp ponds within the coastal regulation zone have been difficult to fully enforce.  One reason is the breadth of the order, which theoretically covers several thousand kilometers of India’s coastline.  Another reason is general unawareness of the court’s directions regarding the impermissibility of operating an industrial shrimp pond within the coastal regulation zone and general unfamiliarity of the mechanism by which local communities impacted by these industries can initiate enforcement actions against shrimp farms operating in breach of the court’s directions.  For this reason, the M.C. Mehta Environmental Foundation has worked closely with local community-based organizations to empower them to monitor the operation of local shrimp farms and understand how to effectively report violations to law enforcement agents (e.g. local district collectors). 

3.2
Bichhri groundwater contamination case (ICELA v. Union of India, WP 967/1989)

This case was filed in the Supreme Court of India in 1989 to obtain relief for a village community heavily impacted by loss of their groundwater supplies as a result of contamination from industrial toxic waste.  As the Supreme Court of India explained:

“This writ petition filed by an environmentalist organization brings to light the woes of people living in the vicinity of chemical industrial plants in India. It highlights the disregard, nay, contempt for law and lawful authorities on the part of some among the emerging breed of entrepreneurs, taking advantage, as they do, of the country’s need for industrialization and export earnings.  Pursuit of profit has absolutely drained them of any feeling for fellow human beings or for that matter, anything else. And the law seems to have been helpless. Systemic defects? It is such instances which have led many people in this country to believe that disregard of law pays and that the consequences of such disregard will never be visited upon them - particularly, if they are men with means. Strong words indeed - but nothing less would reflect the deep sense of hurt, the hearing of this case has instilled in us.

“Since the toxic untreated waste waters were allowed to flow out freely and because the untreated toxic sludge was thrown in the open in and around the complex, the toxic substances have percolated deep into the bowels of the earth polluting the aquifers and the sub-terranean supply of water. The water in the wells and the stream has turned dark and dirty rendering it unfit for human consumption. It has become unfit for cattle to drink and for irrigating the land. The soil has become polluted rendering it unfit for cultivation, the main stay of the villagers. The resulting misery to the villagers needs no emphasis. It spread disease, death and disaster in the village and the surrounding areas. ….  It is with these consequences that we are to content with in this writ petition.”

3.2.1.
Orders passed by the court
In February of 1996, the Supreme Court of India issued, inter alia, the following directions:

“1.
The Central Government shall determine the amount required for carrying out the remedial measures including the removal of sludge lying in and around … the area affected in village Bichhri and other adjacent villages, on account of the production of `H` acid and the discharges from the Sulphuric Acid Plant of respondents 4 to 8.  ….  Subject to the Orders, if any, passed by this Court, the said amount shall represent the amount which respondents 4 to 8 are liable to pay to improve and restore the environment in the area.  ….

“2.
On account of their continuous, persistent and insolent violations of law, their attempts to conceal the sludge, their discharge of toxic effluents from the Sulphuric Acid Plant which was allowed to flow through the sludge, and their non-implementation of the Orders of this Court - all of which are fully borne out by the expert committees Reports and the findings recorded hereinabove - Respondents 4 to 8 have earned the dubious distinction of being characterised as "rogue industries." They have inflicted untold misery upon the poor, unsuspecting villagers, despoiling their land, their water sources and entire environment - all in pursuance of their private profit. They have forefeited all claims for any consideration by this Court. Accordingly, we herewith order the closure of all the plants and factories of respondents 4 to 8 located in Bichhri village. The R.P.C.B. is directed to seal all the factories/units/plants of the said respondents forthwith. ….

“3. 
So far as the claim for damages for the loss suffered by the villagers in the affected area is concerned, it is open to them or any organisation on their behalf to institute suits in the appropriate civil Court. If they file the suit or suits in forma pauperis, the State of Rajasthan shall not oppose their applications for leave to sue in forma pauperis.”

3.2.2.
Actions of the parties following the court orders, including non-compliance

There has been substantial compliance with the first direction, requiring the polluting industries to pay into a fund for the cleanup of discarded toxic wastes, and the second direction, requiring closure of the most egregious of the polluting industries.

However, the residents of Bichhri village have not been compensated for their losses, in contravention of the third direction allowing them to seek compensation.  The obstacle is the lack of scientific analyses of groundwater quality sufficient to prove in court the magnitude of the villager’s damage.  The M.C. Mehta Environmental Foundation is attempting to overcome this obstacle by designing and implementing a groundwater quality testing project that will obtain scientifically valid proof of contamination to support a compensation claim. 

4.
Way forward - suggestions to enhance compliance with judicial orders


Legislative reform: A unified environmental law needs to be created to consolidate and streamline the activities for pollution control and environmental protection.  Prevention of pollution and environmental degradation should have major focus in the unified environmental law.  Environmental offences should be duly classified to suit prioritization in implementation. 

The Water (Prevention & Control of Pollution) Cess Act should be revised and enlarged to encompass also the remaining domains of environment and the collection of revenue under such legislation should be done by revenue collection agencies.  The notification on Environmental Statement bears a review to convert the process into a management tool rather than an item of compliance with government orders. Environmental problems, such as household hazardous wastes, that are not commonly perceived but they nevertheless exist should be tackled through additional legislation. Regulatory bodies should be provided with powers to carry out summary trials and direct appropriate action binding an offender.  Penalties for environmental pollution should be large enough to make it unattractive for an offender to carry on litigation in place of installation of pollution control devices. Environmental control needs to be gradually tightened rather than relaxed. The dilution of laws and rules related to environment should be an exception rather than a rule.

Regulatory reform: Monitoring systems need to be strengthened and co-ordinated so that compliance is effectively ensured. Both people and industry should be involved in setting standards. Training of staff should be taken up in a big way right after recruitment and continued during the service career. New curriculum for appropriate training in academic institutions should also be developed.  

State Pollution Control Boards should be strengthened and equipped to carry out emergency measures to abate environmental pollution.

The mandatory requirement for submission of environmental statement should be terminated. Environmental audit should be encouraged on a voluntary basis by disseminating the economic and environmental gains possible through environmental audit. Government should extend the necessary support to put environmental audit into practice by building up capacity in the profession of environmental auditor and giving recognition to competent environmental auditors.

A triangular relationship between the Central Government, Central Pollution Control Board and the State Pollution Control Boards should be discouraged.  

Judicial reform: Environment tribunals should have jurisdiction over all environmental cases, not merely those involving hazardous substances and wastes.

 A quasi-judicial body should not be set up where the function proposed to be carried out by it can be performed by the Central or State government or an existing agency of the government.

Monitoring systems should be evolved to reduce dependence on the potential offender in collecting environmental data.

There is an urgent need to set up environmental courts in the country along with ecological research groups at the state level to assist courts dealing with environmental cases.  The Supreme Court and high courts should develop a strong monitoring mechanism for the enforcement and proper compliance of directions given in the environmental cases.  There should be a monitoring division in each High Court and at the Supreme court level to monitor the cases relating to the environment and human rights issues.

For citizens affected by pollution: General awareness of environmental facts should be acquired by all citizens.  The provisions in the Constitution of India and in the environmental laws should be used for effectively protecting environment. One such provision is that any citizen can file a case under the main environmental laws after giving 60 days notice.  

ATTAINING COMPLIANCE WITH JUDICIAL ORDERS IN NEPAL

1.
Background

Non-compliance with judicial orders is a chronic problem in Nepal. To begin with, government is reluctant to enact environmental legislation. When it does so, it fails to take steps for the effective enforcement of such laws.  For example, the Environmental Protection Act of 1992 requires government to appoint Environmental Inspectors to enforce the provisions of the Act and control environmental pollution and promote environmental justice.  Ten years later, in 2002, the government had not appointed a single Environmental Inspector.  Pro Public brought a lawsuit in April 2002 to compel the government to appoint Environmental Inspectors.  The Supreme Court issued a writ of mandamus for the government to do so.  However, even six years later, the government has still not appointed an environmental inspector. 

Judicial processes are slow: it takes normally two to three years, and sometimes even six to seven years, for courts to decide environmental case, during with time issues get diluted and lose importance.  Judicial administrators seem not serious about the improvement of judicial compliance.  Thus, the lack of commitment and weak judicial administration of compliance of judicial order is very poor, especially in public interest environmental litigation.

Courts cannot by themselves enforce their own judgments.  It is primarily the duty of the state to enforce and implement judicial orders.  Under Article 115 of the Interim Constitution of Nepal, it is the duty of the government to cooperate with courts in carrying out their vital function of dispensing justice. Similarly, Article 116 requires that all shall abide by the orders and decisions made in the course of judicial hearings. Any interpretation of a law, or any legal principle laid down by the Supreme Court, shall be binding on the government of Nepal and all offices and lower courts. 

Compliance with judicial orders is not only important to maintain the independence of the judiciary, but it is equally important to maintain the public faith in the judiciary. The rule of law is a major component of democratic systems.  Non-compliance goes against the rule of law.  An order of the court is a law – not obeying the order is similar to disobeying the law.  If judicial orders are not effectively implemented, it will weaken the democracy and the rule of law. All concerned must serious about the compliance of judicial order.

2.
Root causes of non-compliance with judicial orders
The Supreme Court of Nepal has delivered many environmental friendly judgments.  However, for various reasons, these orders lack compliance: the plight of the pollution victims is not addressed; destruction of natural resources goes unchecked. The various reasons for non-compliance includes: 

· A lack of awareness by the affected population of the content of judicial orders.  Civic monitoring must be strengthened.  It is very important to widely disseminate the content of judicial orders to affected communities.  These communities must be trained to monitor compliance with these orders.

· A lack of institutional capacity as well as commitment by the government to monitor compliance with judicial orders.  It is important to strengthen government as well as judicial monitoring and compliance system for better compliance.

· A lack of understanding of government authorities of the scope of their enforcement powers.  There must be strong penalties for non-complying industries and incentives for parties who comply.

· A lack of understanding by attorneys of legal strategies to achieve compliance with court orders.

· An insensitivity of industries about the cost of environmental pollution and their social obligations.  Industries prefer to overlook court orders or maintain a façade of compliance in order to save the cost of real compliance (e.g. installing and operating wastewater treatment facilities).

3.
Illustrative cases

3.1
Urban river protection cases

The Bagmati and Bisnumati rivers are holy to many Nepalis.  These rivers serve the various needs of people living nearby: providing water for irrigation, livestock watering and bathing.  The municipality of Kathmandu polluted these rivers, discharging untreated sewage to them, leaving these rivers lifeless over long stretches.  The public issued repeated requests to the government to stop discharging untreated sewerage, which the municipality of Kathmandu and the Government of Nepal failed to hear.  The public resorted to the judiciary.  In 1997, a public interest lawyer – Bharat Mani Gautam – filed writs of mandamus in the Supreme Court of Nepal to compel government agencies to fulfill their public duties. 

In the Kathamndu Valley, the municipalities of Lalitpur and Kathmandu began dumping all their municipal wastes in a trench on the banks of the Bagmati River.  These municipalities failed to conduct an Environmental Impact Assessment of these activities, as required by the Environmental Protection Act of 1997.  Pro Public requested both municipalities to stop these harmful waste disposal practices.  When they failed to listen, Pro Public turned to the judiciary and filed a lawsuit on January 23, 2001, in the Supreme Court of Nepal. 

3.1.1.
Orders passed by the court

On July 13th, 1999, the Supreme Court of Nepal issued a writ of mandamus holding that it is the duty of the government and other concerned institutions to maintain the cleanliness of river and control the pollution of the river, directing government agencies to take all necessary action to control the pollution of the Bagmati and Bisnumati Rivers.
  On December 17th, 2002, the Supreme Court of Nepal issued a writ of Mandamus requiring the government to manage municipal waste consistent with protecting public health and in compliance with scientific standards.  The court also required the municipalities to submit an Environmental Impact Assessment of their waste disposal practices.
   

3.1.2.
Actions of the parties following the court orders, including non-compliance
Unfortunately, to this date, the municipalities of Lalitpur and Kathmandu still dump municipal waste along the banks of the Bagmati River.  They have not submitted an EIA about their waste disposal practices or mitigated the health impacts of this haphazard dumping.  Pro Public filed a contempt of court petition against the government for not complying the court order requiring an EIA about waste disposal along the banks of the Bagmati and Bishnumati rivers.  The contempt of court petition is still pending before the Supreme Court.  We did successfully convince the Supreme Court to issue a new order requesting government authorities, including the municipality of Kathmandu Municipality, to submit an explanation and status report of compliance of judicial order made in various environmental pollution cases.  

3.2.
The Queens Pond case
Rani Pokhari (Queen’s Pond) – a national heritage site – is a lake in Kathmandu on which King Pratap Malla built a temple in honor of his late wife in the year 1670.  In recent years, the municipality of Kathmandu has allowed buildings, including public toilets, to encroach upon and crowd out this national heritage.  Pro Public requested the Ministry of Local Development and the municipality of Kathmandu to remove the encroachments and the toilets. Neither institution acted on Pro Public’s request. Thus, Pro Public sought judicial intervention and filed a public interest lawsuit on November 23, 2000, in the Supreme Court of Nepal.

3.2.1.
Orders passed by the court
On December 18, 2006, the Supreme Court of Nepal issued a writ of mandamus to conserve the environment surrounding Rani Pokhari and remove encroachments on its bank within three months.

3.2.2.
Actions of the parties following the court orders, including non-compliance
After the government failed to comply with the court order, we sent several memoranda to concerned Ministries, the Department of Archeology, the Supreme Court and the Office of the Attorney General.  The Supreme Court took this very seriously and established a Monitoring Unit to investigate compliance. This Monitoring Unit sent several memoranda to concern government agencies requesting them to send the Supreme Court reports on their compliance status and comply with the order of the Supreme Court, as mandated by the constitution.  This has instilled authorities with renewed seriousness about compliance, and seems to be an effective strategy to improve compliance.

4.
The way forward - suggestions to enhance compliance with judicial orders

In order to promote compliance the judicial orders, the following steps are felt necessary:

Achieving greater inter-governmental cooperation

We visited the Registrar of the Supreme Court and provided the Registrar with a list of Supreme Court orders lacking adequate compliance and requested the Supreme Court to mobilize its Decision Monitoring Unit, which has so far been ineffective, by manning it with Senior Officials.  In response, the government appointed new, experienced senior staff to the Decision Monitoring Unit, which has initiated more robust surveillance.  The unit sent several letters to concerned agencies regarding non-compliance with judicial orders, sending a copy of each letter to the Attorney General Office.

We also met with the Attorney General of Nepal to brief him about the problem of noncompliance with judicial orders and its consequences.  The Attorney General agreed to cooperate: he set up a Compliance Monitoring Unit within the Attorney General’s Office that is manned by senior government attorneys.

Constituting court-appointed committees having enforcement powers

In a case seeking the fulfillment of the rights of disabled persons, we successfully convinced Supreme Court during the final hearing of the case to constitute a special committee to ensure compliance with the judicial order. The court ordered the government to form a committee comprising government officials and representatives from NGOs working for welfare of the disabled to oversee the implementation of legal provisions and existing programs and policies for the welfare of the disabled.   The court asked committee to submit semi-annual progress reports regarding the development made after the verdict of the Supreme Court. Now we are trying to have similar order in the environmental litigation.


Empowering citizen participation

Citizen participation to improve compliance with judicial orders is very important - citizens are the victims of environmental pollution and the intended beneficiaries of judicial orders seeking pollution abatement.  Affected citizens need to be educated about the exact requirements of judicial orders affecting them and provided with the technical capacity to monitor compliance. 

ATTAINING COMPLIANCE WITH JUDICIAL ORDERS IN PAKISTAN

By the Society for the Protection and Conservation of the Environment (SCOPE)

1.
Background
Compliance may be defined as the achievement of a prescribed process and standards,
while enforcement is recognized as any intervention taken to determine or respond to non compliance.
 Including Pakistan, non-compliance of judicial orders is a major problem faced by public functionaries in developing countries. In any constitutional set up, if the orders of the courts are not respected but ignored, then judicial discipline and etiquette are put into peril.

At present, Pakistan citizens enjoy a constitutional guarantee of the right to clean and healthy life
 and statutory rights conveyed by environmental legislation, including the Pakistan Environmental Protection Act of 1997, which was passed to protect and preserve the environment in Pakistan.  Environmental protection agencies, both at federal and provincial level,
 were constituted under the Act to establish an effective enforcement regime. Special courts and tribunals
 were also created under the Act. 

Unluckily, all the machinery operating under the Act has failed to establish an effective enforcement regime.  Even in the presence of special enforcement agencies supported by the other government departments, non-compliance with environmental protection orders
 is diminishing the dignity of the judicial system in Pakistan. 

2.
Root causes of non-compliance with judicial orders

Several reasons may be identified for the non-compliance but the root causes are;

Lack of public awareness and participation:  Although it is the primary function of the government to monitor compliance with the prescribed standards of good behavior, nevertheless, the participatory role of the community cannot be overlooked – it is equally important.  Greater public awareness and participation is lacking in Pakistan.  This problem starts with the formulation of policy or legislative efforts, in which the government of Pakistan has failed to provide adequate opportunities for public discussion.  Under these circumstances, people are less inclined to obey judicial, or other quasi-judicial orders, thus hindering compliance.  For example, in a recent case,
 the Lahore High Court imposed a ban on the use of polythene bags throughout the province of Punjab. Legally speaking, this order was a perfect and harmonious construction of the intention of the legislature as expressed in the PEPA of 1997.  However, a huge industry directly or indirectly connected with the manufacturing of polythene bags were never consulted by the government departments to prepare them for a better alternative, making compliance with the order (ceasing the operations of the whole industry) unrealistic without advanced planning.

Perceived unfairness:  The effectiveness of an enforcement regime in encouraging socially-desirable behavior depends on the extent to which the exercise of sanctioning authority is perceived as just and fair.
 Public perception about the agents with coercive authority or judicial discretion certainly affects behaviors.  If the government fails to instill trust, people would are less interested to contribute to the public good.  In Pakistan, the public has lost trust in government institutions.   Many people view enforcement agencies and courts as agents of the so-called political elite in power, ultimately eroding governmental authority. 

Capacity constraints: These include the following –

The judiciary’s lack of technical expertise: In developing countries, a major problem is the lack of understanding and sympathy with environmental issues.
  Environmental protection cases are more sophisticated than ordinary disputes due to highly technical and scientific evidence they involve.  Compliance and enforcement of sustainable development instruments requires cooperation and coherence between different departments of government.
  If the judges by themselves are not convinced or well conversed with the concept of sustainable development, the direct effect would be on the judgments produced.  Although required by law, special Environmental Magistrates
 have never been notified or appointed, as provided by the PEPA of 1997.  Main reason for this is unavailability of expert judges in the field of environmental law.  In Environmental Tribunals, also created by the PEPA of 199, the government has tried to tackle this problem by appointing technical expert as members of the tribunal.  However, these Environmental Tribunal may issue orders even in the absence of technical member, reducing the technical quality of the order and hence, compliance with it.

The judiciary’s lack of active participation: In traditional adversarial system of administration of justice, the judges mainly rely on the arguments put forward by the parties or their counsels. Environmental Jurisprudence requires more participatory role of the judges. “Judges should be given greater participatory role in the trial so as to place the poor, as far as possible on a footing of equality with the rich in administration of justice.”
 In the times when the environmental law regime is new in developing states like Pakistan, the judges need to be pro-active. It would certainly improve the quality of judgment and would contribute to greater compliance.

Poor infrastructure: A major hindrance in the enforcement of environmental legislation and the judicial decisions is the lack of proper infrastructure to support implementation.  For example, no city in Pakistan has a monitoring facility that could be used to monitor air quality and assess the exposure of the public to pollution.
 The number of qualified experts and inspectors is not enough to monitor and examine the quantity and quality of emissions and effusions.  Besides other infrastructure problems, there is lack of scientific laboratories and equipment to correctly assess the quality and quantity of the pollution.  Practical experience in the environmental courts suggests that most of the pollutants in Pakistan escape liability due to some technical or procedural error in the measurements and assessments.  

About 88% of nox emission is created by poorly maintained vehicles.
 Transport is another reason for air pollution. There is no practical provision of periodical motor vehicle check up. The burning of municipal solid waste is another significant source of pollution in the urban areas of Pakistan. Almost 48,000 tons of solid waste is generated each day, most of which is either dumped in low-lying areas or burnt.
 As a result of public interest litigation or on government’s initiatives, when any of such matter taken before court, enforcement agencies in Pakistan do not have sufficient infrastructure to monitor the compliance with the court orders. 

Lack of scientific equipment to monitor compliance 

3.
Illustrative cases

3.1.
Polluting vehicles case

In this case Justice Saleem Akhtar took Suo Moto action of the air pollution caused by smoke emitting vehicles. Concerned departments were direct to submit a detailed report in this regard.  The reports were submitted by the departments before the Supreme Court giving rise to following facts: The inspection and issuance of motor vehicle fitness certificate by the Motor Vehicle Inspectors is not satisfactory and needs betterment; government agencies do not have enough equipment for the measurement of noise and exhaust by the vehicles; motors rikshaws are plying without silencers; buses are not properly maintained as there are no models available;

encroachments on the roads are frequent; and frequent transfers of technical experts are hindering the process of vehicle inspections.  The case examined the effect of pollution created by vehicles and the measures that can be taken to prevent and mitigate such pollution as much as possible. This case also highlights the administrative, technical and legal lacunae in our environmental protection system.  

3.1.1.
Orders passed by the court

In this case Mr. Justice Saleem Akhtar (Known as “Green Judge”) issued directions to the relevant authorities and departments to harmonize and streamline the process of inspection of vehicles. Encroachments may quickly be removed by combined effort of the owners and Karachi Municipal Corporation and Land Department.  Incentives should be given for induction of new transport buses, and new more effective and environmental-friendly traffic policies should be formulated. The Court further directed police authorities to obtain equipment to check motor vehicle exhaust.  Further directions were given to stop the adulteration of the fuel of the vehicles. 

3.1.2.
Actions of the parties following the court orders, including non-compliance
None of these directions of the court has been complied with yet.  Motor vehicle emissions are still a major source of pollution in Pakistan. According to a report 60-70% of the air degradation in Pakistan is due to emission by the vehicles.

3.2
Hubara Bustard protection case (SCOPE v Federation of Pakistan)
 

Pakistan provides critical habitat to 25 internationally threatened bird species and 10 internationally threatened reptiles.  The Hubara Bustard, locally known as “taloor,” is one of those endangered species that are facing rapid extinction.  It is a migratory bird that flies to Pakistan from central Asia.  In Pakistan, the Hubara Bustard was declared a “protected animal” under the Sindh Wild Life Protection Ordinance of 1977.  Its hunting is completely banned under wildlife ordinances of the provinces of Baluchistan, Sindh, and the Northwest Frontier Province.  However, licenses to hunt Hubara Bustard were granted to Arab dignitaries and later challenged in court.     
3.2.1.
Orders passed by the court

The court found that the power of the government to grant licenses is not absolute: it must be exercised justly, fairly, reasonably, and lawfully. Therefore, permission granted to Arab dignitaries extends only to game/wild animals and not to “protected animals.”  Licensing has grave environmental implications. 

3.2.2.
Actions of the parties following the court orders, including non-compliance
Orders of the court have never been complied with. Aptly observed by WWF; “there are two winter visitors to Pakistan; one is invited to kill other”.   

4.
The way forward - suggestions to enhance compliance with judicial orders 

Our experience demonstrates the following steps would enhance compliance with judicial orders in Pakistan:

Training and capacity-building programs: There should be training and capacity-building programs for those who directly or indirectly monitor or manage pollution.
  The Government of Pakistan should carefully assess the demand for professional skills and training.  Industry representatives and civil society should be consulted in this regard.  State-of-the-art and effective training of inspectors, technical experts, environmental magistrates, and the officers of the Environmental Protection Agencies is required. The governments should encourage private organizations to install laboratories and ensure the provision of adequate scientific equipment for monitoring the compliance. The system of motor vehicle registration and certification must be made practically more effective.

Promoting community participation: Ideas of transparency and inclusion are sufficiently influential to be incorporated into legislation and policy. This requires a large increase in opportunities for citizens’ involvement in decision-making, but also in the re-conceptualization of such involvement, extending from the right to be informed, to the right to participate.
 Governmental authorities should, before making and implementing any policy on which the decisions of the courts are going to be based, invite discussions and suggestion from environmental experts, the stakeholders and the public at large, to make the policy more effective. Greater community participation would enable authorities to make policies on broader terms, rendering the process of decision making more responsive, and improve the quality of decision-making.

Raising public awareness:  At present there is no environmental hazard warning mechanism in Pakistan.  Actions should be taken to improve public awareness regarding the environmental issues the importance of compliance with and enforcement of environmental policies and court decisions.  This can be achieved through promoting courses and syllabi for environmental subjects, like environmental law, environmental science, and environmental engineering. A plan should be devised to make environment and ecology an integral part of curriculum at all levels of education.   The media is another tool that might be used for improving the public awareness about the value of safe environment and the disastrous effects of non-compliance with the judicial decisions and standards. Vehicular pollution and its detrimental impacts on the environment should be highlighted by using different publicity techniques.  Government should hold Environmental fairs/galas in different parks or at other public places. Government should sponsor conferences, seminars, and related forums for the advancement and development of environmental education. 

Promoting Voluntary compliance: Environmental Protection Agencies in Pakistan are required to measure, analyze, and report the environmental performance of every industrial facility in Pakistan, against no less than 48 environmental parameters as defined in National Environmental Quality Standards (NEQS).  Due to limited financial resources and poor infrastructure, in most of the cases, all these efforts remained unsuccessful. Industrial sectors should be involved in the monitoring and evaluation of environmental performance.  Incentive-based systems should be provided for self monitoring/compliance.  Government should take initiatives to transfer the responsibility of monitoring and evaluation to the individual industrial units. After a consultative process of few years, the Government of Pakistan has been able to introduce a self-monitoring and reporting system for the industry. Self Monitoring and Reporting Tool (SMART) software is developed by Pakistan Environmental Protection Agency with the technical assistance of the Sustainable Development Institute. The main objects of SMART are to help industrial units report environmental data in a systematic way. It further enables the EPAs to collect baseline information on pollutant discharge from the industrial units.  Other than the industrial units, civil society should also be encouraged for voluntary compliance in the areas of solid waste, municipal discharge, water pollution, and motor vehicle emissions. 

Raising the costs of non-compliance:  “Cost of compliance” is an issue the needs to be addressed by the judiciary in Pakistan. In most cases of environmental degradation, a polluter, penalized after prolonged court proceedings, pays far lessr than the economic gain it actually earned during the continuance of such proceedings. This renders compliance futile.  In some reported cases before the Environmental Tribunal in the Province Punjab, industrial polluters happily paid the amount fixed by the court as a penalty. The “polluter pays principle” should be extended to the confiscation of all the economic gain that an industrial polluter gains during the pendency of the case.  As reported, Indian courts have initiated successful application of this strategy. 

ATTAINING COMPLIANCE WITH JUDICIAL ORDERS IN SRI LANKA

By the Centre for Environmental Justice (CEJ)

And the Public Interest Law Firm (PILF)

1.
Background

This paper addresses the issue of compliance with judicial decisions.  It is discussed with reference to five cases, one of which is a fundamental rights application and the other four being applications for the issuance of prerogative writs.  Thus, in all five cases the respondent (defendant) is the state (or agencies of the state).
 

A suit or an action or a proceeding would normally conclude with an adjudication of the rights of parties in the form of a judgment or an order of the court.  Ensuring compliance with such judicial decisions requires an understanding of the measures set out in the law mandating compliance, as well as follow-up measures such as monitoring compliance. 

The law adopts different strategies to ensure compliance with such judicial decisions; in some instances even going to the extent of specifying the implications of the failure to comply.  For example, section 185 of the Penal Code provides penalties for disobedience to an order duly promulgated by a public servant.  The penalties include imprisonment and fine.  The compliance strategy set out in the Code of Criminal Procedure dealing with ‘public nuisances’ includes subjecting a person, who fails to comply with an Order of Court pertaining to a public nuisance, to the penalty provided in section 185 of the Penal Code.  Another compliance strategy provided in the Code of Criminal Procedure in relation to ‘public nuisances’ is for the Court to have the required act performed and recover the cost from the defaulter. 

Section 337 of the Code of Civil Procedure provides that an application for execution of a decree other than a decree granting an injunction shall not be granted after the expiration of ten years from the decree other than in the event of fraud or force.  A writ of execution remains valid for a period of one year from the date of issuance.  Section 663 of the Code of Civil Procedure provides that disobedience to an injunction may be enforced by punishment of the offender as for contempt of court.  

Failing this, the usual remedy for non-compliance is to file papers for contempt of court.  The powers of the courts to punish for contempt are set out in: Article 105(3) of the Constitution (Supreme Court and Court of Appeal); the Judicature Act, sections 18 (High Court) and 55 (courts of first instance including District Court & Magistrates Court).  Chapter 65 of Civil Procedure Code sets out a summary procedure – the party seeking to bring the charge should prepare the necessary papers and tender to court.  This includes summons and charge – the charge should state the particulars of the incident including date and place. 

In some cases the mere filing of a motion mentioning the fact of non-compliance to the court that heard the case, with notice to the defaulting party, is sufficient to ensure compliance.  This was done in 2 public interest cases filed under the fundamental rights chapter, where the respondent state agencies failed to pay the costs ordered by court. (“Eppawela” case and “Galle Face” case)

Even in a civil case, a contempt charge is considered criminal in nature and should be proved beyond reasonable doubt.  It is not necessary to prove that the person charged intended to interfere with the administration of justice, as long as the non-compliance with the court order was “willful.”    

Usually the fear of being fined or jailed for contempt of court is an effective deterrent to make parties comply with judicial orders. However the strict burden of proof places some limitations on the use of contempt in public interest cases.  

2.
Root causes of non-compliance with judicial orders

In Sri Lanka, Courts have from time to time stressed the importance of compliance and sought to facilitate compliance with judicial decisions and even recognized that procedural enactments are subservient to the need to enforce substantive rights effectively and should therefore be construed liberally to enable such enforcement.
  

Enforcement strategies need to take into account two different scenarios.  The first is the case where the cause of action is based on an immediate, direct, perceivable threat or the direct infringement of a right.  These are usually cases instituted by or on behalf of a defined community or even a few individuals.   The Order of Court would require a direct and measurable intervention and would usually be in the nature of an order requiring immediate compliance.  An example of this type of case would be a nuisance case; public or private where there is a clear and present threat to the health or physical comfort of a community or to the environment.  The orders would usually include injunctive relief requiring some immediate response, and would also indicate who would be directly and immediately responsible for compliance.  In these cases, enforcement strategy is straightforward.  The affected parties are usually present at the scene of impact and can monitor enforcement and the tangible benefit of compliance with the judicial order is manifest.  In the event of non-compliance it is easier to prove such non-compliance in any contempt or other non-compliance proceedings.  



On the other hand there are cases where the issue leans more towards policy formulation and the beneficiaries are a larger body of persons even including the entire citizenry.  Compliance may depend on the co-operation of a large number of agencies; of which only the lead agency or agencies may be made parties to the case.  Compliance may be requiring sustained action in the longer term rather than a one off approach.  The impact of compliance may also be incapable of tangible verification in the short term and non-compliance more difficult to prove.  Fundamental rights applications and applications invoking the power of Courts to issue prerogative writs can regularly give rise to such situations.  Thus achieving compliance herein would require sustained effort and a different strategic approach.

When the court order covers a large number of beneficiaries, or relates to a large geographical area, the persons or organization filing the case cannot effectively monitor compliance without the help of the community.  Such persons will not only have to keep watch and report to the party that filed the case, but also be willing to come forward as witnesses in court.
In some instances, as has happened in the majority of the cases studied for the present purpose, proceedings could be terminated upon the settlement of the matter in dispute.  The settlement could arise upon undertakings being given to Court.  In this regard Courts have held that the failure to honor an undertaken given to Court is considered a contempt of Court and that in the event of an undertaking, the under-taking to be enforced need not necessarily be embodied in the order.

3.
Illustrative cases

3.1.
Air pollution case (application no. FR 569/98)

On September 28, 1998 a public interest environmental attorney, Lalanath de Silva filed suit against the Minister of Forestry and Environment alleging that his fundamental rights had been violated by the Ministry’s failure to promulgate air pollutant standards.  The lawsuit sought an order directing the Minister to gazette appropriate regulations within a fixed time period and to take effect on dates to be determined by Court in respect of a) mobile air emission standards, b) fuel standards and c) vehicle specification standards for importation. 

In his objections, the Minister inter alia argued that emission standards for diesel vehicles had already been published, that emissions standards for gasoline vehicles and specification standards for imported vehicles were in the process of formulation, and that a program to introduce unleaded gasoline had also been commenced.

This matter was argued and decided on October 15, 1999 and November 2, 1999.  As submitted by the Minister in his objections and at the argument, the Court directed the Minister of Forestry and Environment to formulate and gazette the relevant regulations.  The Court also held that the question of implementation of the standards, when so made and Gazetted is not a matter for decision in the present case.  No determination was made in respect of the argument pertaining to right to life since the matter was concluded upon the undertakings given to Court.

3.1.1.
Actions of the parties following the court orders, including non-compliance
In the mobile emissions case, an undertaking had been giving to Court by the relevant Minister to Gazette the standards on or before 01.06.2000 and Court made order accordingly.  The National Environmental (Air Emission, Fuel and Vehicle Importation Standards) Regulation No. 01 of 2000 was published in Gazette No. 1137/35 of 23rd June, 2000.  They were to come into effect on 1st January, 2003.  By amending Gazette published in Gazette No. 1268/18 of 27th December, 2002 the effective date for the regulations was delayed by six months i.e. 1st July, 2003.  Thereafter a new set of regulations titled the National Environmental (Air, Fuel and Vehicle Importation Standards) Regulations No. 01 of 2003 were published in Gazette Extra-ordinary No. 1295/11 dated 30th June 2003 with an operational date of 01st July, 2003.  These regulations rescinded the earlier regulations published in Gazette Extraordinary No. 1137/35 dated 23rd June, 2000.   The PILF observations indicate that this re-gazetting was effected due to findings that revealed that the previous standards were too stringent and that the enforcement thereof would have taken about 80 per cent of the vehicles off the road.  Thus there seems to have been some trade off between improving air quality and socio-economic impacts.  If the initial standards were formulated taking an accepted level of ambient air quality as the base line then the lowering of the standards clearly compromises the air quality.  Out of the three limbs in the regulations, the fuel standards and the vehicle importation standard were implemented by direct or indirect enforcement measures.   I.e. The vehicle importation standards for example were achieved by the alternate strategy of imposing a restriction on the age of vehicles for importation.  However, the vehicle emission testing is only now being put in place with private sector participation.  PILF findings reveal that even though the front line agencies have demonstrated willingness to set in place the required measures, political intervention and lethargy, inadequate resources and the required coordination between a large number of agencies has delayed the implementation of the regulations to the fullest.

3.2.
Access for disabled cases (CA application nos. 602/2000 and 603/2000)

In filing this application, the Public Interest Law Foundation sued the Colombo Municipal Council seeking to compel it to comply with its obligation under the Protection of Rights of Persons with Disabilities Act by providing necessary facilities for the disabled to cross roads and to use sidewalks safely within the area of jurisdiction of the Municipal Council.  

The Acting Municipal Commissioner objected by setting out all the measures the Municipal Council had taken and the proposed measures to facilitate access on the roads as well as access to buildings constructed by the Council in the future.  Accordingly, the application was settled between parties.

In a related case, on June 9, 2000, the Public Interest Law Foundation sought to compel the Secretary, Ministry of Justice, Constitutional Affairs, Ethnic Affairs and National Integration to comply with their obligations under the Protection of Rights of Persons with Disabilities Act and provide necessary facilities for the disabled to gain access to Magistrate’s, District and High Courts and the Superior Courts Complex.  The Secretary, Ministry of Justice, Constitutional Affairs, Ethnic Affairs and National Integration responded by agreeing to design new Court houses taking these matters into consideration and indicated steps that were being taken in this regard in coordination with the Ministry of Social Services.  He has also indicated that instructions had been given to the relevant officials to commence the provision of such facilities at the Ministry building.  This letter was filed of record.  Thus, in view of this, the Petitioner withdrew the application.  

3.2.1.
Actions of the parties following the court orders, including non-compliance
In the matter pertaining to access for the disabled, certain measures have already been put in place.  PILF findings reveal that in the majority of the sidewalks examined for example such access had been provided for.  In access to courts certain courthouses had taken steps to provide ramps, lifts and even a wheel chair for the use of such persons.  However, overall the findings of PILF reveal that much more had to be done to achieve effective access for disabled persons.  It was observed that even pedestrian access was restricted on certain roads due to the unauthorized structures and pavement hawkers; the removal of which remained a politically sensitive issue.  While lack of resources was seen as an issue in providing for such access; in some instances PILF observed that although the plans mandated such access, they had not materialized on the ground.  These are matters that could be remedied even subsequently and PILF is accordingly in the process of initiating dialogue with the relevant agencies towards this end.

3.3.
Coastal zone protection case (CA application No. 551/2005)

This application was filed by Hemantha Sisira Kumara of the Centre for Environmental Justice against the Director, Coast Conservation Department, Minister of Fisheries and Aquatic Resources and the Hon. Attorney-General. The application sought an mandamus order compelling the strict enforcement of prohibitions and restrictions relating to the ‘coastal protection zone’ and ‘setback areas,’ and ensuring public access to the beach and revising the ‘coastal zone management plans’ for this purpose.  This application relates in part to the 2004 Boxing Day tsunami and policy decisions taken thereafter to establish set-back limits.  

Pending the said application the Respondents Gazetted the Amended Sri Lanka Coastal Zone Management Plan (CZMP), 2004 in Gazette Extraordinary No. 1429/11 of 24.01.2006.  With regard to setbacks, the Amended CZMP suggests several studies and investigations for the purpose of formulating more practical and realistic management guidelines for future use.  Pending the results of these studies, as an interim measure, the Gazette established no construction buffer zones (setback areas) in various parts of the coastal zone.  The petitioner withdrew his application on June 28, 2006.

3.3.1.
Actions of the parties following the court orders, including non-compliance
The costal zone set back limits have been brought into the amended ‘Costal Zone Management Plan’.  By being brought into the CZMP, it automatically triggers off the enforcement mechanism specified in the Coast Conservation Act in respect of the CZMP.  Thus any future construction activities within the coastal zone - the area lying within a limit of three hundred metres landwards of the Mean High Water line and two kilometres seawards of the Mean Low Water line – would be subject to a permit scheme and to approval from the Director Coast Conservation.  This however applies to new construction.  The removal of existing structures within the structure free buffer zone has proven problematic.  The removal of these structures has to be addressed on a case by case basis.  Socio-economic considerations and political interference continues to hampered proper enforcement.  Nevertheless PILF observations reveal that the officers of the Coast Conservation Department were looking for ways and means of efficient enforcement of the regulations.

3.4.
Labeling of GMO food products (CA application no 1380/2005)

This application was filed by Hemantha Sisira Kumara of the Centre for Environmental Justice against the Consumer Affairs Authority and its Commissioner, the Minster of Trade, Commerce and Consumer Affairs and the Minster of Healthcare, Nutrition and Uva Wellassa Development seeking, among other things, a mandamus directing the respondents to: a) comply with the provisions of the Consumer Affairs Authority Act; b) to carry out an investigations as to the availability of genetically modified food (GM Food) in the market; c) to determine standards and specifications relating to the production, manufacture and sale of such food; and d) to issue generals direction to the manufacturers and traders in respect of manufacture, sale and mandatory labeling of such food.

Pending the hearing of the said matter, the Minister of Healthcare took steps to formulate regulations pertaining to GM foods.  These were published in the Gazette Extra Ordinary No.1456/22 dated August 3, 2006 under the title of Food (Control of Import, Labelling and Sale of Genetically Modified Foods) Regulations 2006.  Accordingly, having considered the regulations, the Petitioner withdrew the application on August 21, 2006.  The regulations were to come into effect on January 1, 2007.  

3.4.1.
Actions of the parties following the court orders, including non-compliance
As for the matter pertaining to GM foods, monitoring implementation is an issue in view of the fact that proper resources including proper laboratory facilities were not available for this purpose.  CEJ’s follow-up work indicates that resource constraints once more hamper the effective implementation of the regulations.  A properly designed monitoring and evaluation at least for the labeling component could be in the form of obtaining from the relevant agencies a list of products that had been approved in terms of the regulations and tracing these products in the market to ascertain compliance with the labeling requirements.  Clearly greater public awareness is a requirement for the effective enforcement of these regulations and a random survey by CEJ has demonstrated that such awareness is limited.  The CEJ and PILF is in the process of enhancing public awareness in this regard and also following up with the relevant agencies.

3.5
General Conclusions

It is apparent that all five cases which are the subject of this study address issues of national and public importance namely (a) air pollution from mobile emissions, (b) rights of differently abled persons and particularly access related issues (c) regulating genetically modified foods, and (d) enforcement of set back limits for coastal protection.  All five applications had been concluded successfully and without protracted litigation.  Courts have been sympathetic towards the grievances expressed.  In the majority of cases the Respondents too have cooperated in bringing each of the matters to a successful conclusion.

In all five cases PILF and CEJ have monitored the implementation thereof.  The findings reveal that although steps have been taken towards implementing the decision of Court or the undertakings given to Court, particularly in the short term, efforts to achieving the objects thereof has been lacking or have been overtaken by other events in the long term.  In three cases the Gazettes that were mandated had in fact been published by the relevant agencies.  But their full implementation has been slow or delayed.

A significant factor in the applications pertaining to air pollution from mobile sources, the rights of disabled persons and the removal of structures within the no construction buffer zone is that all are matters that require coordination between several agencies to achieve full and effective implementation thus delaying implementation.  In all three mattes dealing with regulations, although the regulations were formulated to the satisfaction of the Petitioners, enforcement has proven difficult.  Clearly as set out above these case studies demonstrate that litigation is only one step in the process of achieving full and effective enforcement and that thereafter an effective follow up strategy has to be implemented.

4.
The way forward - suggestions to enhance compliance with judicial orders
The work of PILF and CEJ point towards specific strategies for improving compliance with judicial orders in Sri Lanka:

Overcome a climate of fear: A Climate of fear can be created where there is a connection between criminal elements and the subject matter of the court order, e.g. large-scale environmental degradation. This discourages people from coming forward to report violations of the court order. To counter this, the Supreme Court, in two cases involving large scale illegal sand mining, has placed the onus of monitoring compliance with its orders and apprehending offenders on the Police.  In the  Deduru Oya case a strong community based network is actively engaged in reporting violations to the Police, while the petitioners also monitor & report to the Court on the performance of the Police.

Provide local communities alternative means to cope with the negative consequences of compliance: Local communities will not always be friendly towards public interest litigation, especially if environmental plaintiffs are seeking to preserve natural environments that local communities are exploiting to earn a living.  Such communities may not see the long-term damage to their environment or their health while making short term economic gains.  Communities must be provided an alternative means of livelihood before they are willing to help enforce court orders that affect their former occupations.

Request more specific relief in the complaint or petition:  Except in fundamental rights cases, the court does not have a discretion to give a petitioner or plaintiff more than he has asked for.

Requests for relief framed in very general terms might lead to quick settlement of cases, with the defendants or respondents readily agreeing to what the plaintiff or petitioner has asked for, but such settlements are very difficult to enforce in a meaningful manner.  This is particularly true in writ applications where the main prayer is for writ of Mandamus to enforce the provisions of a particular Act of Parliament.
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