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Centre for Environment Law v/s Union of India (W.P. 337 of 1995) Supreme Court Hearing on 6.12.2004 

The Centre for Environment Law v/s Union of India case was heard in the Supreme Court on 6th December 2004, and some of the matters heard are presented below. These are essentially based on observations and notes made during the hearing. We will try and get more information on the Intervention Applications (IAs) for the subsequent issues of Forest Case Update. 
· I.A NO. 27 – This Application was filed on behalf of State of Orissa on 2nd December 2002 for modification of the Order dated 13.11.2000. In this Application Supreme Court directed the State of Orissa to file an affidavit to the effect that whether approval was obtained by the State Government for increasing the height of a dam. It is relevant to mention here that the State Government has increased the height of the dam in anticipation of approval of Government of India for diversion of additional forest area required. 

· I.A NO. 36- This Application of State of Maharashtra was sent to CEC for comments. CEC filed their comments before the Court, however the State requested for time to file reply to the comments of CEC. 

· I.A NO. 54, 55 and 56- These Applications of the State of Maharashtra were referred to CEC for comments. CEC filed their comments and was fixed for the reply of the comments of CEC by State of Maharashtra.  
· I.A NO. 57- This Application of State of Maharashtra was forwarded to the standing committee of National Board for Wild Life for its recommendations. (This application concerns the construction of a Dam in the Pench Tiger Reserve. However, we will have to verify the same. Ed)
· I.A NO. 35 and 53-These Applications of State of Maharashtra were forwarded to the standing committee of National Board for Wild Life for its recommendations. In this it was informed by the Ministry of Environment and Forests to the Court that the site visit has been done but the report is awaited. 

· I.A NO. 37-This Application was filed by the State of Uttaranchal and was forwarded to the standing committee of National Board for Wild Life for its recommendations. Court also directed the State to place its viewpoints before the Committee. 

· I.A NO. 61-This Application was filed by Union of India through Department of Atomic Energy. In this proposal for carrying out of Uranium exploration in Chitrial and Peddagattu in Rajiv Gandhi Wild Life Sanctuary (Tiger Reserve), Andhra Pradesh was considered. The Standing Committee agreed to the project subject to the condition that Rs. 5 Crore shall be paid by the user agency for the better conservation and management of the Rajiv Gandhi Wild Life Sanctuary. User agency was directed to file detailed report regarding the outcome of the exploratory phase and seek further clearance in case uranium is found in Project Tiger area. 

· I.A NO. 68-This Application was filed on behalf of Maharashtra Krishna Valley Development Corporation for impleadment.

See:  Forest Case Update, Issue 5, October 2004 for more details on this case. 
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Godavarman Update: Hearing on 10.12.2004 

The Godavarman Case was heard in the Supreme Court on 10th December 2004 (Refer Flash News 12 on forestcase@yahoogroups.com). Following are some updates on the matters heard:  
· Operation of Irrigation Department in Corbett Tiger Reserve. Notice issued to the Irrigation department of Uttaranchal and Uttar Pradesh to respond to the recommendation of the Central Empowered Committee. (Refer Forest Case Update, Issue 6, November 2004)
· IA 979, Mining in Lalitpur, Uttar Pradesh, concerned with the illegal mining by Puran Singh Bundela, MLA. Adjourned. To be listed after 4 weeks. (Refer Flash News 11 on forestcase@yahoogroups.com on the update on Godavarman Hearing on 3rd December 2004)
· Recommendations in IA 860 and IA 863.  Matter adjourned.

· Regarding recommendations of the Central Empowered Committee in Mining in Jamua Ramgarh Sanctuary, Rajasthan.  Adjourned. To be listed after the court vacations (Refer Forest Case Update, Issue 3, August 2004 and Issue 4, September 2004).

· Recommendations of the Central Empowered Committee in IA No. 857 and 858    regarding illegal allotment of forest land in Korba, Chhatisgarh. Adjourned. To be listed after the court vacations (Refer Forest Case Update, Issue 3, August 2004). 
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CEC Hearing on 17.12.2004
In Flash News 13, we had sent out the list of matters that were to be heard by the Central Empowered Committee on 17th December 2004.  Based on our observations during the hearing, here are some updates on the cases:

· Regarding encroachment in the additions to the Kaziranga National Park (Application No. 179 by Wildlife Protection Society of India):  The CEC members highlighted that three hearings on this case have already been held and MoEF needs to take further action on this. Members also pointed out that the centenary of the National Park will be celebrated in February where these issues are bound to be raised. The MoEF counsel informed the CEC that they would be filing a Special Leave Petition (SLP) before the reopening of the Supreme Court in January. The counsel also requested the CEC that the state government also be directed to respond in this matter.
· Regarding construction of Basoli Dam, District Bundi in violation of Forest (Conservation) Act (Application No. 187 by H.V. Bhatia): The CEC highlighted the fact that despite the Rajasthan state Forest Department not granting approval, the respondents in the case, have continued to carry on the construction. This is therefore an intentional violation and therefore very serious. The counsel representing the Rajasthan state government argued that the construction is taking place outside the forest area and there is only small submergence of the forests. With small ponds being created, this activity is likely to be beneficial for the wildlife in the forest.  It is therefore not a non-forest activity for which approval is needed. The applicant highlighted several facts of the cases orally, which were contrary to the state government’s claims.  The CEC has directed the state government to respond within four weeks.
·  Illegal felling within the proposed Bhimgad sanctuary (Application no. 218 by Durgesh Kasbekar):  Following a detailed enquiry into the instances of illegal felling, the state government has filed a response which is in support of the issues raised by the applicants. The CEC highlighted that the state government has also issued show cause notices to the concerned forest officials.  The matter will be listed in 3 months, till which time the CEC has directed the state government will take necessary action against the concerned officials and also put a stop to the illegal felling taking place. The state government stated that some more investigations will need to take place in the case of the mining activity and also with regards to the private malki lands (where the Karnataka Tree Preservation Act will be applicable)
· Regarding lease of Reserve Forest land for Rubber cultivation in Dodagu district, Karnataka (Application No. 410 by Air Marshal K.C. Cariappa):  The CEC had invited the Chief Secretary, Karnataka as a special invitee in this case. In response to the CEC queries, the report of the state government has been received, which states that the area in question is a Reserve Forest and has not been dereserved. It further highlights that the state government has the authority to lease out land and procure lease rent in such cases. On encroachments the state government report presents that 107 acres has been encroached as per satellite state, for which ground truthing needs to be done. The encroachment also involves the adjoining Pushpagiri sanctuary. The CEC has directed the applicants to reply within three weeks and raise objections, if any.
· Regarding Illegal Felling in Uttar Pradesh (Application No. 539 by Niharika Singh):  The CEC highlighted that this is an extremely serious matter where forest watchers from villages have been killed. Some representatives from village communities also presented their points. The standing counsel for the state government said that a copy of the application has not been served to him, and sought time to respond in the matter. The copies have been served in Lucknow. The state of Uttar Pradesh has been granted four weeks to file a response.
· Violation of Forest (Conservation) Act in North Terai Forest Division (Application No. 540 by Faiyaz A. Khudsar Trustee, Biodiversity Conservation Trust of India):  In this case the allegation is that power supply is being given illegally in the area under appeal. The CEC enquired from the respondents as to whether any electricity connection is being given, to which they responded that though 25 out of 100 transformers have been installed, the connection has not been given. The state government will respond in the form of an affidavit in two weeks time (Refer Forest Case Update, Issue 6, November 2004). 
· Regarding illegal cemeteries in Okhla Bird Sanctuary, Uttar Pradesh (Application No. 559 by Faiyaz A. Khudsar Trustee, Biodiversity Conservation Trust of India):  The standing counsel for the state of Uttar Pradesh said that he had not been served copies and sought time to respond. The CEC highlighted that the area is a very important bird habitat. Further the fishing contract that has been given to one person in violation of the 14.2.2000 of the Supreme Court
. It also directed the standing counsel for the state government to take corrective steps in this case.
· Closure of Unlicensed Sandal Wood Factories in Kerala (Application No. 563 by Dr. P.S. Panicker):  The CEC directed the counsel of the MoEF that a response on  what their perception is on permitting  sandal wood units in areas (like the one in this case) where there is not adequate sandal wood. Also perceptions on whether these are working under the guise of illegal timber. Further, the response should include information on whether there is any check on export of sandalwood oil and whether the MoEF permission is required. And lastly, whether it would recommend that the factories could be banned under the 30.10.2002 relating to saw mills order of the Supreme Court. These points will be applicable not only to Kerala but other parts of the country as well.  MoEF will respond within 2 weeks. By the 15th January, the CEC will give its recommendations to the Supreme Court
· Seeking exemption for carpentry units from the order dated 29.10..2002 order of the Supreme Court (Application No. 568 by the Chief Conservator of Forests, Government of Goa):  The applicant stated that this petition is for the employment of small scale units which use teak, mango and some other trees for mainly making furniture. These units purchase timber from saw mills and are importing it from other countries and adjoining states. After the 1998 order of the Supreme Court, the forest department has not issued No Objection Certificates for these units. The CEC has directed MoEF to respond within 4 weeks.
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R. Shreedhar, Academy of Mountain Environics filed an application before the Central Empowered Committee with regard to the setting up of an aluminia refinery through the exploitation of bauxite deposits at Lanjigarh in the Kalahandi and Rayagada district of Orissa by M/s Sterlite Industries (India) Ltd in collaboration with Orissa Mining Corporation. This plant is estimated to produce 3 MTPA of bauxite. 

M/s Sterlite Industries (India) Ltd is a public limited company that is involved in the manufacture of aluminium and aluminium products. It is controlled/owned by Vedanta Resources plc, which is a registered company in United Kingdom. Other major Sterlite Group Companies operating in India include Sterlite Optical Technologies Ltd., Bharat Aluminum Company Ltd. (BALCO), Hindustan Zinc Ltd. (HZL) and so on.

The Application brings to the notice of the CEC, the blatant violation of the provisions of the Forest (Conservation) Act, 1980 and the order of the Hon’ble Supreme Court in Writ Petition No. 202 of 1995 (T. N Godavarman Thirumulpad Vs Union of India,).  It also points to certain facts about the forests in the proposed area to be leased for mining, as mentioned in the revised executive summary of the Rapid Environment Impact Assessment Report (EIA) report prepared by Tata AIG Risk Management Services. Some of them include: 

· “…The steep escarpments are covered with dense forests with variable tree density ranging from 1300 to 1400 trees per acre…”

· …Almost the entire area is classified as ‘Reserve Forest’…
· … Being mainly a forest area, the study area (the area within 10 kms from the project site) shows wide faunal diversity and abundance…
· … based on satellite imagery the major land use / land cover of the study area (the area within 10 kms from the project site) is dense forests…”
According to the application, on Page 22, the Rapid EIA clearly states that the proposed project will result in change in land use pattern in the area. It further adds that the, “the tribals of this area have been opposing the setting up of this Aluminum plant which will not only destroy the forests but severely impact their livelihood. As a mark of protest against the mining the tribals have destroyed the foundation stone for Sterlite plant just 3 days after the Chief Minister laid it.”

The application highlights that despite the pending environment clearance the project proponents have started clearing significant portions of the Reserve Forest as well as starting work in non-forest areas. This involves construction of dwelling units, preliminary construction work and excavation among other activities. Further forest clearance has not been obtained, thereby making the above activities illegal.

In a very critical point to substantiate the arguments, the case presents section 4.4 of the Forest (Conservation) Act, 1980 which states that “Some Projects involve use of forest land as well as non-forest lands. State Governments/Project Authorities sometimes start work on non-forest lands in the anticipation of the approval of the Central Government for the release of forest land required for the project. Though the provisions of the act may not be technically violated by starting work on the non-forest lands, expenditure incurred on works in the non-forests may prove to be infructuous if diversion of forest land is not approved. It has therefore been decided that if a project involves forest as well as non-forest land, work should not be started on non-forest land till the approval of the Central Government for the release of forest land under the Act has been given.”

The application prays for an immediate stay on all ongoing activities being carried out; issue an order to the respondents to immediately restore the area an pay for damages as per the “polluter pays” principle (Refer Forest Case Update, Issue 3, August 2004); as well as issue an order towards action being taken against concerned officials and authorities.

The CEC appointed a two-member team to conduct a site visit and submit a report.  The team comprised of Deputy Inspector General of Forests S. K. Chaddha and former Additional Director General of Wildlife S. C. Sharma. According to a report in Economic Times on 23rd December 2004, “The committee, which visited the site of Vedanta alumina plant at Lanjigarh on Tuesday and Wednesday, is likely to advice the Supreme Court to withhold environmental clearance for the project.” It also highlights that the team, “received nearly 250 petitions, including seven from the state legislators, and met people at Bhawanipatna area of Kalahandi and in some places of Rayagada district.” It further points out that “the Forest Survey of India (FSI) is to prepare a comparative report on the status of forest cover in Lanjigarh and Karlapat areas based on the latest satellite survey and that was conducted last year, according to Mr Chaddha”
See:
http://economictimes.indiatimes.com/articleshow/968528.cms
http://economictimes.indiatimes.com/articleshow/968142.cms
http://www.transnationale.org/fiche/-248596829.htm 

http://www.minesandcommunities.org/Company/sterlite1.htm
http://www.hinduonnet.com/thehindu/thscrip/print.pl?file=2004101808730300.htm&date=2004/10/18/&prd=th&
http://www.frontlineonnet.com/fl2124/stories/20041203002004400.htm 

http://orissagov.nic.in/news/october/191004/191004.pdf
http://www.blonnet.com/2003/06/09/stories/2003060901200500.htm 
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Chandigarh Golf Course Matter Heard by Supreme Court

On 6th December 2004, the Supreme Court stayed the demolition of the controversial Forest Hill Golf and Country Club near Karoran village, Nayagaon near Chandigarh.  However, it directed that no activity, commercial or otherwise, would meanwhile be allowed on its premises. The Centre’s counsel, A D N Rao, asserted that the club had been built even after the Union Ministry of Environment and Forests had specifically denied permission to it to divert the forest land for commercial purposes. The Government of Punjab contended that the allotment also was in violation of the Punjab Land Preservation Act (Also Refer Flash News 11 sent on forestcase@yahoogroups.com).
Passing a status quo order, the Supreme Court said that the premises be maintained as on October 12, when a bench headed by the High Court Chief Justice, B K Roy, had ordered the entire club to be demolished within three months.  
The Club was represented by senior advocates Shanti Bhushan and Soli Sorabjee 
See: 

http://www.frontlineonnet.com/fl2123/stories/20041119003303800.htm
http://www.hindustantimes.com/2004/Oct/13/5922_1054391,0015002000000000.htm
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Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 
From now on all issues of the Forest Case Update will be uploaded on http://www.geocities.com/forestcase/forestcaseupdate.html     

We would like to acknowledge the kind support of Foundation for Ecological Security (FES) for this initiative. 


















Application before the CEC against mining by Sterlite Industries in Orissa























� By order dated 14-2-2000 the Supreme Court prohibited the removal of trees including dead, dying and diseased trees and grasses from National Parks and Sanctuaries (Refer Forest Case Update, Issue 6, November 2004)






