[image: image1.bmp]FOREST CASE UPDATE

   Issue 4, September 2004
CONTENTS

1. Godavarman Update: Highlights of the Hearing on 17-9-2004
2. Complaint to the Central Empowered Committee against Ecological Degradation and Violation of Law in Kolleru Wildlife Sanctuary
3. Some Orders of August 2004 in the Godavarman Case
4. Notification of CAMPA
5. CEC Hearings in Delhi (15-9-2004) and Bangalore (20-9-2004)


6. Visit of the CEC Expert Team to Vishakhapatnam
[image: image2.jpg]


Godavarman Update: Hearing on 17-9-2004

The Godavarman Case was heard in the Supreme Court on the 17th September 2004. We had sent out a list of the matters being heard as Flash News 3 to all of you. Some of the matters that were heard include the clearance for the Lower Subansiri Hydro Electric Project, ammunition dumping near Rajaji National Park, challenging the April 2004 notification of CAMPA, fishing in the Jambudwip Islands and so on.

With reference to the I.A. 1205 in the case of the Lower Subansiri Hydro Electric project [Also see Forest Case Update 1, June 2004], the proceedings began with the counsel of National Hydroelectric Power Corporation (NHPC) stating that the company is ready to deposit Rs. 300 crore as against Net Present Value (NPV) for the forest land diverted for non forest purpose.  In an earlier hearing NHPC had requested for the exemption from the payment, which was not accepted by the Supreme Court. The NHPC counsel also requested that following the payment of this amount the final forest clearance be granted so that work can begin at the project site. The Amicus Curie pointed out that an earlier order of the Supreme Court dated 19-4-2004
 had laid down several other conditions and on the fulfillment of these can the clearance can be granted. Keeping these in mind the Supreme Court passed an order that the applicant (i.e. NHPC) can be granted clearance subject to all conditions laid out in the 19-4-2204 order being fulfilled and the NPV being deposited in the Supreme Court. 

Another matter with extensive discussion was with reference to ammunition dumping in forest land close to Rajaji National Park, Uttaranchal (I.A. 1003 in I.A.965). This is affecting the Chilla Motichur elephant corridor. The Central Empowered Committee (CEC) in their report had suggested a few options and the Ministry of Defence in their response had agreed to option 1 which was essentially that the use of forest land may be permitted only after clearance under the Forest (Conservation) Act, 1980 and further on the matters of compensatory afforestation where Uttaranchal government would need to make the land available. However, the court took the view that even if this option were to be agreed to it will not resolve the problem of the impacts on the elephants and the forest area. The court ordered that senior officers from the Ministry of Defence, Uttaranchal State Government, Ministry of Environment and Forest along with the Chief Wildlife Warden, Uttaranchal meet to discuss another possible option presented in para 12 of the CEC report and accordingly see the feasibility of shifting the site of the ammunition dump. [Also see: http://www.wildlifetrustofindia.org/html/news/2002/021019_uttaranchal.htm; http://www.sanctuaryasia.com/takeaction/detailcampaign.php?cid=93]  

I.A. 826 which challenged the notification of the Compensatory Afforestation Fund Management and Planning Authority (CAMPA) was also heard.  The main point of discussion was with reference to the inclusion of NGOs in the Governing Body and the Executive Body of the authority. At present the only non-governmental representation in these is of one professional ecologist each.  The judges questioned the necessity of NGOs to be represented on these bodies, as the power and function don’t demand it.  During the discussions the MoEF counsel pointed out that the eminent ecologists nominated on the governing board is a retired Principle Chief Conservator of Forests and Prof. C.R. Babu pro-Vice Chancellor of Delhi University who is on the executive board.

With reference to the matter related to fishing activities of the transient fisher folk communities and the encroachments in the Jambudwip Islands in the Sunderbans, West Bengal; the counsel for the State of West Bengal asked for 2 weeks time to respond to an affidavit by the Ministry of Environment and Forests. The Supreme Court agreed to this.  Sanjay Parikh, the counsel representing National Fishworkers Forum highlighted that the matter had not been heard in a year and requested the court to expedite the matter in the light of the fishing season approaching from October onwards.

The official orders for all these are awaiting and the information above is primarily based on observations and notes taken during the hearing.
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Complaint to the Central Empowered Committee against Ecological Degradation and Violation of Law in Kolleru Wildlife Sanctuary


Date of the Complaint: April 22, 2004

Place: Hyderabad

Petitioners: Pranay Waghray (Nallamalai Foundation), S. Ashok Kumar and B.Dinesh Reddy

A complaint has been filed by the above petitioners against the ecological degradation and legal violations with regards to the Kolleru Wildlife Sanctuary. The respondents in the case are: Chief Secretary, Andhra Pradesh; Principle Secretary, Department of Environment, Andhra Pradesh; Principle Chief Conservator of Forests (Wildlife), Andhra Pradesh Forest Department; Chairman, Andhra Pradesh Pollution Control Board and the Secretary, Ministry of Environment and Forest.

The key focus of the complaint is to highlight the threats to the Kolleru Lake through “large-scale encroachment of the lakebed for fish and prawn culture; intensive agriculture using harmful chemicals; pollution of waters flowing into the lake with heavy loads of untreated effluents; sewage and other contaminants. This is despite the fact that the area in question has been notified as a Sanctuary under the Wild Life (Protection) Act, 1972 in 1999 and thereby exclude all these activities.”

The petition highlights the history of the Kolleru Lake and its critical ecological role it plays as a wetland. It further presents the details of the destructive activities taking place and also puts forth the impacts on the Pelicans, Apple Snails and the overall ecosystem. At various points the report highlights the recommendations of some state government institutions like the Andhra Pradesh State Pollution Control Board and so on. It also has a section on the Impact of encroachment for fish farms wherein it points to the fragmentation of the lake due to formation fish tanks; extensive use of pesticides etc.

It then goes on to highlight the need to protect Kolleru.

The Prayer of the petition deals with some of the following points:

a. immediate steps to evict encroachments on government land within the Sanctuary 

b. expedite the acquisition of private lands including agricultural lands under the provisions of the Land Acquisition Act 1984 for the land mentioned in the notification dated 5/10/1999 which states: “Wherever pisciculture was existing in private lands as on the date of the notification, fishing in traditional methods shall be permitted, without causing environmental hazard, till the Government acquires such private lands”

c. cancel the ‘D’ Form pattas covering an extent of 2882.00 acres granted to individuals on 24.1.1976 and lease of lands falling within the sanctuary to the Fishermen Cooperative Societies.

d. Evict encroachments in Siddapuram village, Akividu Mandal, West Godavari District

e. Specify action taken:

· by the Fisheries Department to discontinue grant of annual licenses for tanks

· prevent formation of tanks for aquaculture/prawn culture

· prevent formation of new roads

· to maintain existing water courses and drains

· to disconnect power to fish and prawn farms

· prevent cultivation of foreign varieties of fish

· prevent/stop catching of snails 

· to remove bunds for prawn culture to allow free flow of water

· to stop flow of industrial effluents

· stop/prevent flow of untreated urban and domestic sewage

f. Nominate a senior officer, not below the rank of the Collector from outside the state cadre to remove the encroachments in the Kolleru Lake

g. Depute police force to assist the senior officer and render any assistance required by the Forest Department

h. Direct the Survey of India for a proper survey of the lake

i. Direct the government to provide adequate funds to establish the sanctuary including permanent and prominent markers, awareness of local people.

j. Direct the Government of Andhra Pradesh to deposit two crores as mentioned before the High Court for the restorations of the lake
In the hearing dated 8-7-2004, the CEC members agreed to undertake a site visit. Further, the counsel representing MoEF agreed that this is a violation and will be looked into [Refer Flash News 1 sent on forestcase@yahoogroups.com]. 

See:

http://www.wii.gov.in/envis/paupdates/49june04.doc 

http://www.sanctuaryasia.com/takeaction/detailcampaign.php?cid=41 

http://www.hindu.com/thehindu/2001/07/31/stories/0431201h.htm 
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Some Orders in the Godavarman Case

In Forest Case Update 3, we had reported on a number of I.A. in the Godavarman case that been heard thrice in the month of August. A bench of three judges heard these: Justice Y.K Sabharwal Justice Arijit Pasayat and S.H. Kapadia. The matters that were heard include illegal felling in Bastar, fishing in Jambuwip Island, setting up of a coal washery in Chattisgarh, payment of Net Present Value for Denotification of Askot Sanctuary, mining in Jamua Ramgarh sanctuary and so on. Presented below are some orders in August 2004 related to these applications:

Illegal Felling in Bastar District, Chhattigarh: [I.A. No.1048 in I.A. No.60]

Order Dated 27-8-2004

“ The submissions in regard to Baster Forest matter filed by Mr. Harish N. Salve learned Amicus-Curiae shall be treated as a substantive application in respect of the reliefs claimed therein. Issue notice of the I.A to the States of Chhatisgarh and Madhya Pradesh through their respective Chief Secretaries. Mr. Rajesh Srivastava and Mr. S.K. Agnihotri, learned counsel appear for the State of Chhatisgarh and Madhya Pradesh respectively and accept notice. Response by the said States be filed within four weeks. Call after four weeks.”
Fishing activities of transient fisher folk communities and the encroachments in the Jambudwip Islands: [I.A. No.920 in I.A. No.703 and I.A. No.988, 1129 and 1151]

Order Dated 27-8-2004

“ We have heard for some time Mr. Harish N. Salve, learned Amicus-Curiae and Mr. Sanjay Parikh as also Mr. A.D.N. Rao, learned counsel appearing for Ministry of Environment and Forests. We direct Ministry of Environment and Forests to file within two weeks an affidavit stating the distance from Fishing Zone, Zone A to Haribhanga Island or any other alternate Island. The affidavit shall also state as to whether it is imperative to allow access of mechanised boat to Jambudwip Island and if so, the kind of Motor Boat, its hours power etc. If access is to be allowed, the same shall be allowed in what circumstances and eventuality.

The Ministry may also deal with the affidavit of Mr. Ashok Gupta, Chief Secretary of the Government of West Bengal, dated 08.03.2004.  Call on 17.09.2004.”

Setting up of Caal Washery Plant in Korba District, Chhattisgarh
Order Dated 13-8-2004

“ I.A.No.989 Mr.Harish N. Salve, the learned amicus-curiae has invited our attention to a document which in turn refers to Gazette Notification No.3228-3283/2845-XI dated 17.10.1949. The State Government of Chhatisgarh shall trace those Notifications and other notifications issued by the Forest Department in the month of October 1949 and place the same before the CEC. Mr. Arun Jaitley, the learned senior counsel appearing for M/s. Maruti Clean Coal and Power Ltd. (Maruti) states that his client has got several notifications of dated October 10, 1949 which have considerable bearing on the question whether the land which is subject-matter of these proceedings is forest or not within the meaning of Forest Conservation Act, 1980. Let the said notifications be also placed before CEC. Other parties may file such additional documents before the CEC as they may deem fit. Parties are granted three weeks time to place the documents before CEC who after hearing the parties will examine the matter in detail and file a report with its recommendations within a period of six weeks. 

The State of Madhya Pradesh is directed to render full assistance to the State Government of Chhatisgarh to place the relevant record/notifications. List after eight weeks.”

Payment of Net Present Value for the denotification of the

Askot Musk Deer Sanctuary:Order Dated 13-8-2004

“I.A.No.1166. Having regard to the facts of the present case and also considering the fact that out of total length of transmission line 33.54 Kms. will pass through the Askot Wildlife Sanctuary, the recommendations of CEC that PGCIL will deposit 5 per cent of the total project cost of Rs. 150.53 crores in the compensatory and aforestation fund for undertaking conservation and protection of Askot Wildlife Sanctuary cannot be termed as unreasonable. We accept the recommendation of the CEC in that regard.”

Mining in Jamua Ramgarh Sanctuary prescribing a buffer zone around National Parks and Sanctuaries for the regulation of mining activities: Order Dated 13-8-2004
“ I.A.1000 We have perused the detailed report of CEC dated 20.11.2003 regarding mining in Jamua Ramgarh Wild Life Sanctuary, Jaipur in violation of the Forest Conservation Act, 1980, The Wild Life (Protection) Act, 1972 and orders passed by this Court from time to time. We have also perused the affidavit of Mr. Anurag Bajpai, Assistant Inspector General of Forests, Ministry of Environment and Forests, Government of India dated 29.4.2004. To say the least, the affidavit is highly unsatisfactory. Most of the aspects highlighted in the report of CEC which prima-facie show illegal mining in the aforesaid wild life sanctuary have not been adverted to in the affidavit of Mr. Bajpai. We direct that a detailed affidavit shall be filed by the Ministry of Environment and Forests, Government of India within a period of four weeks. If Indian Board of Wild Life has fixed any buffer zone for activity outside sanctuary/forest, that shall also be stated in the affidavit of Ministry of Environment and Forests. The concerned files shall be produced in Court. Before production of the said files in Court, the files shall be shown to Mr.Harish N. Salve, the learned senior counsel (A.C.) for his inspection. List this I.A. after five weeks.”
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Notification of CAMPA

On 23rd April 2004, the Forest Conservation Division of the Ministry of Environment and Forests in exercise of the powers conferred by Sub-section (3) of Section 3 of the Environment Protection Act, 1986, passed an order constituting the Compensatory Afforestation Fund Management and Planning Authority (CAMPA). This was following the Supreme Court accepting the recommendations of the Central Empowered Committee, that there is a need to  “create a separate fund for compensatory afforestation etc. wherein all the monies received from the user agencies are to be deposited and subsequently released directly to the implementing agencies as and when required”. Following this the Supreme Court in an order dated 30-10-2002, “in Interlocutory Application No. 566 in Writ Petition (C) No.202 of 1995 directed the Central Government to take necessary steps required for implementing the recommendations of the CEC.”

The order specifies the purpose of CAMPA to be management of money towards compensatory afforestation, Net Present Value and any other money in compliance of conditions stipulated by the Central government while according forest clearance for non-forest use of forest land.

It further states that the CAMPA shall function through the Governing Body and Executive Body, which will have their functions and powers. 

As per the order, the Chairperson of the Governing Body would be the Minister of Environment and Forests, and the members include Secretary, Director General of Forests, Additional Director Generals of Forests (both Forests and Wildlife), Inspector General of Forests (Forest Conservation) and Financial Advisor from the Ministry of Environment and Forests (MoEF). It will also include the Regional Chief Conservator of Forests from the MoEF regional offices and six Principle Chief Conservator of Forests will be nominated on an annual basis. In addition there would be an eminent professional ecologist as a member and the Chief Executive Officer (CAMPA) as Member Secretary.  This body will meet atleast once in six months.

The Executive Body will function with the Director General of Forests as its chairperson and the members would include, Additional Director Generals of Forests (both Forests and Wildlife, Inspector General of Forests (Forest Conservation) and Financial Advisor. It will also have a professional ecologist as a member along with its own Chief Executive officer with the rank of Inspector General of Forests.

The order also states that the CAMPA will be the custodian of the Compensatory Afforestation Fund and lays down functions and powers relating to the funds, including its management, disbursement as well as monitoring and evaluation.

For every state there would be State-Level Steering Committees as well as Management Committees. Their powers and functions have also been specified in the order. The Steering Committee will be under the chairpersonship of the Chief Secretary with the Principle Chief Conservator of Forests, Principle Secretaries (Forests, Finance and Planning), Chief Wildlife Warden, and a Nodal Officer as members. It will also have a representative of an eminent NGO nominated for a two year period. The Chief Conservator of Forests (Plans/schemes) will be the Member Secretary. This committee will meet atleast every six months.

The Principle Chief Conservator of Forests would be chairperson of the state management committee, along with Chief Wildlife Warden, Chief Conservator of Forests (Plans/schemes), Financial Controller/Advisor in the office of the Principle Chief Conservator of Forests and an eminent NGO nominee as members. The Nodal Officer would act as the Member Secretary.

The jurisdiction of the CAMPA would be entire country and its headquarters shall be at New Delhi.

IF YOU WOULD LIKE TO RECEIVE A HARD COPY OF THE FULL ORDER, PL. WRITE TO US WITH YOUR POSTAL ADDRESS AT forestcase@yahoo.com 
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15-9-2004 AT DELHI

The Central Empowered Committee (CEC) in its hearing dated 15-9-2004 heard a series of application concerning the location of wood based units. The Supreme Court through order dated 29-10-2002 had directed that no new wood based units can be established throughout the country without the specific approval of the CEC. In the hearing the CEC sought a reply from the Ministry of Environment and Forest as to whether the Ministry of Environment and Forests has formulated any guidelines for the location and other conditions for the setting up of wood based units. On being informed that the Ministry has not formulated any guidelines etc., the CEC decided to develop its own Guidelines with respect to the applications before it. In respect of over a dozen application listed before it, the CEC sought from most of the Applicants and also the Counsels from the respective states, the relevant State laws and rules with respect to the location of wood based units. Most of the matters were adjourned since clarifications were sought on the relevant rules.

20-9-2004 AT BANGALORE

A hearing of the CEC took place at Aranya Bhawan, Bangalore [Refer: Flash News 4 on forestcase@yahoogroups.com] and was attended by four members of the CEC. The Principal Secretary, Environment and Forests, The PCCF together with other officers were present at the hearing.  The case titled Durgesh Kasbaker Vs State of Karnataka (Application No 218) concerning the protection of the Western Ghats forests in Belgaum District of Karnataka which is also the home to the only known roosting site of the Wroughtons freetailed bat  (listed in Schedule I of the Wildlife (Protection) Act, 1972) was discussed at length. The CEC took a very serious view of the total lack of response of the Forest Department to the large scale felling of wet evergreen forests.  The PCCF cum Chief Wildlife Warden informed the CEC that the caves of Bhimgad inhabited by the freetailed bat is being protected through a notification and entry of people is completely prohibited.  The CEC directed that the Forest Department should immediately survey the area and report on the extent of illegal felling taking place in the District and also to inform the CEC about its plan to provide long-term protection to the area.  

An application filed by the Wildlife Rescue and Rehabilitation Centre and Wildlife Trust of India versus State of Karnataka (Application No. 326) concerning the alleged allotment of land adjoining the Bannerghata National Park for setting up a Science City and Space Museum was adjourned in view of the time sought by the Government of Karnataka.
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On the orders of the CEC to the Ministry of Environment and Forests to conduct a Site inspection to verify the allegations made in the Application titled    United Forum for People’s Livelihood Rights and Ors versus State of Andhra Pradesh and Ors (Application No. 324), S.K. Chadha, Joint Director from the ministry and B.C. Choudhury, Scientist, Wildlife Institute of India conducted a field inspection of the proposed Vishakhapatnam- Bhimlli Coast Road in Andhra Pradesh. As part of the visit the two-member expert team met with officials of the Andhra Pradesh Forest Department (APFD), Vishakhapatnam Urban Development Authority (VUDA), NGO representatives of the petitioner and representatives of the fishing community. 

The report states that there is a proposal to widen existing 28 km coastal road between Vishakhapatnam and Bhimlli, to a four-lane road called “Swarnandra Sagaratheram Road”. This would be developed as a coastal highway for tourism promotion. This expansion would be towards the landward side. The 28 km stretch of road cuts through the Eastern Ghats hills, particularly the Kailash Giri. The realignment also envisages straightening of several sharp bends.

Four kilometers of the road has already been constructed by VUDA. The expert team’s inspection of this four-lane road points out “ the alignment has been cutting hillocks towards the landward side. Some small stretches of the Seethakonda Reserve Forest have been impacted for which the diversion of forest land proposal is pending for approval of the Central Government.”  The team further observed that “ the existing road is approximately 72-100 meters from the high tide line except a few places where it ranges as close as 15 to 60 meters and at several places the existing road is around 200 metres from the high tide line.” Therefore it can only be widened towards the landward side.

The report states that comprehensive ecological and social impact assessment report would need to be submitted by the VUDA to the MoEF since the proposed road expansion is with the objective of the promotion of beach tourism and would mean granting approval to several beach resorts.

It further highlights that “being close to Vishakhapatnam where the Andhra Pradesh Forest Department and several other NGOs have been involved monitoring of sporadic sea turtle nesting, it would be beneficial to set up one or two sea turtle hatchery as an education awareness center preferably close to the Gosthani river confluence point near Bhimlli and opposite INS Kalinga Beach near Uppada which would benefit turtle and people. The VUDA and Andhra Pradesh Forest Department need to earmark budgetary provision for this. The prospect of setting up a Community Conserved Area (CCA) for sea turtles with fisherfolk participation should also be explored”

With reference to the impact on livelihoods the report mentions that the major apprehension of the fishing community is not so much with the alignment of the road or the encroachment of the road, but more with the growth of the tourism resorts and facilities, which would encroach upon traditional boat resting points and traditional fishing beaches. The expert committee suggests that such areas of community use need to left out of the proposal for tourism promotion.  These areas also need to be demarcated on an “agreed basis” between the fishing community, VUDA, APFD in consultation with Andhra Pradesh Coastal Zone Management Authority (notified under the Coastal Regulation Zone notification, 1991), so that there are no violations.

Finally the report states that a comprehensive environment and ecology management plan for the general ecology of the area would need to be developed by VUDA and other collaborative agencies of the Swarnandra Sagaratheram Road. This would be submitted to Andhra Pradesh Coastal Zone Management Authority.


Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

From now on all issues of the Forest Case Update will be uploaded on http://www.geocities.com/forestcase/forestcaseupdate.html     

We would like to acknowledge the kind support of Foundation for Ecological Security (FES) for this initiative. 
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� Refer Forest Case Update 1, June 2004 for full order.






