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Godavarman Update

The Godavarman case was heard three times in August i.e. on 3rd, 13th and 28th of the month.  Since the inception of the litigation, the matter has been heard on 111 occasions. Some of the matters heard in these three hearings include:

· Mining in Jamua Ramgarh Sanctuary and the application of a modified Polluter Pay Principle and prescribing a buffer zone around National Parks and Sanctuaries for the regulation of mining activities  

· Payment of Net Present Value for the denotification of the Askot Musk Deer   Sanctuary, Himachal Pradesh
 

· Setting up of Caal Washery Plant in Korba District, Chhattisgarh in violation of the Forest (Conservation) Act, 1980.

· The constitution of the National Board for Wildlife
· The continuation of Bhure Lal as Chairperson of the Environment Protection Authority of Delhi in addition to Member of UPSC

· The fishing activities of the transient fisher folk communities and the encroachments in the Jambudwip Islands in the Sunderbans, West Bengal
.
· Appointment of Siddharth Chaudhary, Advocate as Amicus Curiae in addition to Harish Salve, Senior Advocate and U.U Lalit, Advocate.
· Regarding illegal felling in Bastar District, Chattisgarh
The matter that were listed for hearing but was adjourned related to the recommendation of the CEC with respect to the rehabilitation measures for the post 1978 encroachments in the Andaman and Nicobar Islands. 

During the course of the hearings two important questions were raised by the Amicus Curiae Harish Salve. 

The first concerned the need to develop an effective polluter pay principle wherein in a situation where an illegal activity is taking place e.g. mining in a Sanctuary or National Park, the erring company/unit should be directed to pay for the costs for the restoration of the ecology or the profits of the company, which ever is higher. 

The second concerns the need to create buffer areas around National Parks and Sanctuaries in order to effectively protect wildlife habitat from mining activities. The CEC suggested that a 100 metres buffer be designated around each Protected Area. This was not agreed to by the Amicus Curie who suggested to the Court that a minimum of 500 metres of buffer be established. 

The Amicus also brought to the notice of the court of the Court of the recommendation of the Indian Board for Wildlife to designate 10 Km around National Parks as eco sensitive zones. The Court adjourned the matter and directed the Ministry of Environment and forests to further examine the issue and place its views.

The Constitution of the National Board for Wildlife
.

The Amicus Curiae raised the issue of qualification and credibility of the National Board for Wildlife. The Amicus drew the attention of the Court to the appointment of one member Dr R.L Singh, the former PCCF and Chief Wildlife Warden of Uttar Pradesh who was arrested on charges of corruption.

See: 

http://www.indianjungles.com/191103c.htm; 
http://timesofindia.indiatimes.com/articleshow/755943.cms; http://timesofindia.indiatimes.com/articleshow/755292.cms
The Ministry of Environment and Forest has sought time to file the affidavit.
What is the Polluter Pays Principle?

 The Polluter Pay Principle has been held by the Courts as a law of the land. In 1996 the judgment in Vellore Citizens Welfare Forum vs Union of India laid down two important principles to check environmental damage, these being  “precautionary principle” and “the polluter pay principle.” The polluter pay principle essentially implies that “once the activity carried on is shown to be harmful, the person who carries on such activities is liable to compensate for the loss, whether or not he took reasonable care while engaged in it. This absolute liability for the harm done to the environment not only entails compensating victims of the action, but also bearing the cost of restoring the environment before the act of degradation”. 

(http://www.cleantechindia.com/eicimage/021003_139/MAKE.doc)
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Illegal Mining in Jamua Ramgarh Wildlife Sanctuary,

Jaipur District, Rajasthan

Recommendation of the Central Empowered Committee (CEC) dated 27-5-2003

The issue in relates to the continued mining activity in the Jamua Ramgarh Wildlife Sanctuary in alleged violation of the Hon’ble Supreme Court’s order. 

The mining operations in the Aravalli hill range that were earlier stopped as per the Supreme Court order dated 30-10-2002 have been restarted by subsequent order dated 16-12-2002. While allowing the resumption of mining activity in the Aravalli range, the Supreme Court had directed that no mining is to be permitted in areas notified as Sanctuary, National Park or Game Reserve etc. under any relevant Act or Rules.  Further, no mining activity is to be allowed in respect of area where there is a dispute about applicability of Forest Conservation (FC) Act, 1980 till such time the dispute is resolved or approval under the FC Act is accorded. In the light of the above order two specific cases namely, mining activity in Sankotda and Thali area and Dagota Jharna soapstone mine (popularly known as the Golcha Soapstone mine) were examined.

Recommendations with respect to mining Sankotda and Thali area of the sanctuary:

a) The Committee concludes that the stand of the State Government that the mining area is outside the sanctuary and is not a disputed area is not acceptable because of the order of the Jaipur District Collector dated 21.8.98. This order passed while settling the rights under Section 24 of the Wildlife (Protection) Act, 1972 clearly shows that Sankotda and Thali area fall within the sanctuary.  There is no provision under the said Act to review / reverse the said settlement order by any administrative order / decision. 

The Committee directs that: 

i) The demarcation of the Jamua Ramgarh Sanctuary shall be done on the ground on the basis of the 1982 Notification and the Collector, Jaipur’s order dated 21.8.1998.  Pending completion of the demarcation, no mining activity shall be allowed to be continued in the disputed area i.e. in and around Sankotda and Thali villages in compliance of the Hon’ble Supreme Court’s order dated 16.12.2002;   

ii) Once demarcation is completed, the mines falling outside the sanctuary may be allowed to resume mining operation only if they have requisite environmental clearances, approved mining plan including EMP, have carried out reclamation work as per the approved mining plan, have not mined in violation of the FC Act, 1980 and are at a safe distance from the notified forest / sanctuary boundary as decided by the State Government;

Recommendations with respect to soapstone mining Dagota Jharna:
The CEC is of the considered view that Dagota Jharna Soapstone mining has continuously operated for 16 years in violation of the FC Act as well as the Wild Life (Protection) Act, 1972 in forest area / sanctuary for which punitive action as provided under the FC Act and the Wild Life (Protection) Act has to be taken.  Necessary action in this regard, if not already started, shall need to be immediately taken by the State Government. After the punitive action has been taken mining activity may be allowed to be undertaken in the area only after the following conditions are fulfilled:

a) the mining lease is sanctioned by the competent authority after requisite clearances are obtained;

b) environmental clearance for the mining operations is granted;

c) the mining lease area is demarcated on the ground distinctly showing forest and non-forest area;

d) the mine is at a safe distance from the boundary of the sanctuary and decided by the competent authority;  and 

e) reclamation of the already mined area has been done to the satisfaction of the competent authority  

Pending these actions, it shall be ensured that no mining activity is allowed to be continued in the said mine.
Order of the Supreme Court dated 16-12-2002

(IAs 828, 833, 834-835, 837-838, 839,840,846 & 847) 

“On  consideration of the report of Central Empowered  Committee dated December 14, 2002, we issue the following  further directions:

(1) Mining may be permitted in Forest Areas where specific prior approval under Section 2 of the FC Act has   been accorded by the Ministry of Environment and Forest. However, in view of this Court's order dated 14.2.2000 passed  in  I.A.No.  548
 no mining activity is permitted within areas which are notified as Sanctuary, National Park under Sections 18, 35 of the Wild Life (Protection) Act, 1972 or any Sanctuary, National Part or Game Reserve declared under any other Act or Rules made thereunder even if prior approval have been obtained from the MoEF under the FC Act in such an area.

(2) No mining activity would be permitted in respect of areas where there is a dispute of applicability  of  FC   Act,  till  such time the dispute is  resolved  or approval  under  the FC Act is accorded, in  addition  to order already passed in Writ Petition No.4677/1985”

See:
http://www.sanctuaryasia.com/resources/environlaw/jamuaramgarhsanctuary.doc. 
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Allotment of forest land in Korba, Chhattisgarh

FOR RECOMMENDATIONS OF CEC IN  I.A.NOS.857-858)

I.A.NO. 1128 In I.A.NO.857-858 IN W.P(C)No.202/1995

FACTS OF THE CASE:

The Application was filed by Deepak Aggarwal against the illegal allotment of forest land in Korba in favour of M/s Maruti Explochem Pvt Ltd for establishment of a coal washery plant without seeking approval under the Forest (Conservation) Act, 1980. 

According to the Applicant the area allotted was identified to be an Orange Area (Undemarcated Protected Forest) and was found suitable by the Orange Area Survey and Demarcation Unit, Bilaspur for notification as Andikachher Forest Block. The contention of M/s Maruti is that the said area is unsurveyed revenue land and not a notified protected forest. Further its is not a forest land (deemed forest) as per notification dated 13.1.1997 issued by the state government. According to the Government of Chattisgarh the land allotted to M/s Maruti is not recorded either as Reserved Forest area or as Protected Forest land in the records of the state Government. Further, no blanket Notification for the Bilaspur District could be located which establishes that the land allotted to M/S Maruti was notified as Undemarcated Protected Forest.

CONCLUSIONS AND RECOMMENDATIONS OF THE CENTRAL EMPOWERED COMMITTEE (CEC):

The CEC in its report states that notwithstanding the non availability of any notification showing that the area was a notified reserve forest or protected forest, this area was continuously being considered by the Chattisgarh Forest department to be a “forest”. The report cited the letter of the DFO, Katghora wherein it is clearly mentioned that the land comes under the category of Bade Jhar/Chote Jhar Ka Jungle (i.e Orange Area/ undemarcated protected forest) and contains about 200 trees per ha. Further, the Orange Area Survey and Demarcation Unit, Bilaspur has found the area allotted to M/s Maruti suitable for notification as demarcated Protected forest.

The CEC therefore recommended to the Supreme Court that the land allotted to M/S Maruti should be treated as “forest” for the purpose of Section 2 of the Forest (Conservation) Act, 1980. The State of Chattisgarh and M/s Maruti should be directed to seek the approval of the Central Government under the Forest (Conservation) Act, 1980 for setting up the coal washery plant. Further pending the decision under the FCA, no further construction should be allowed.

HEARING DATED 13-8-2004

It was contended by the Senior counsel for the State of Chattisgarh, Ravi Shankar Prasad, that the area in dispute is not within a forest area and that the State of Chattisgarh by having a large portion of its state under forest cover has shown a commitment to environmental protection. M/s Maruti was represented by Senior Counsel Arun Jaitley according to whom there was a notification of 1949, which clearly points out that the disputed area is not a forest land. The Judges reiterated that as far as the implementation of the Forest (Conservation) Act, 1980 is concerned it will be applicable to all areas that satisfy the dictionary meaning as well as areas that are categorized as forest in any record. Orange Areas are legally forests and as such will attract the provisions of the Forest (Conservation) Act, 1980.  

However, based on the suggestion of the Amicus Curiae, the Court directed the Chief Secretaries of the State of Madhya Pradesh and Chhattisgarh to produce before the Court all the relevant Notifications as well as the Notification of 1949.  

The matter has been adjourned.
Back to Contents

Some Cases in the Central Empowered Committee

HEARING IN THE CENTRAL EMPOWERED COMMITTEE: 16-8-2004

· SAW MILLS IN MAHARASHTRA: Bombay Environment Action Group Vs State of Maharashtra
This case concerns the violation of the Supreme Court order dated 14-7-2003, wherein the Supreme Court accepted the recommendation of the Central Empowered Committee dated 27-12-2002. The CEC had recommended that the saw mills that did not fulfill the criteria laid down by Notification dated 16-7-1981 should have been closed down in 1981 itself. According to the notification of 1981, new licenses could be issued only if the following conditions were fulfilled:

· The Applicant has purchased machinery prior to 16-7-1981.

· Municipal licenses have been obtained.

· Saw mills are located at least 10km away from the boundary of the Reserved Forest and Protected Forest.

The Applicants also brought to the Notice of the CEC, of the joint raid that was carried out against an illegal Saw Mills near Tansa Wildlife Sanctuary in Thane District. 

The CEC in the hearing dated 16-8-2004 ordered for a site visit by the Regional Chief Conservator of Forests (RCCF) and also informed that the CEC had already asked for the details of the officers who were involved in the grant of licenses.

The matter is to come up after 4 weeks.
See:

http://www.ahmedabad.com/news/2k3/june/27state.htm 

http://www.indianjungles.com/191103d.htm 

· HUMAN RIVER PROJECT: Bombay Natural History Society Vs State of Maharashtra
The Applicant’s concern is that the Human River Project in Chandrapur District of Maharashtra will result in the submergence of the only effective wildlife corridor connecting Chandrapur Division with Brahmapuri Division, This corridor is vital as it serves to maintain the genetic continuity between Kolsa range of Tadoba Tiger Reserve through Shivani range in Chandrapur Division with Pendhi Protected Forest in Brahmapuri Forest Division. Further, the Tadoba National Park is 4.25 Km and Andhari Sanctuary is 3.2 Km from the proposed submergence area of the Human River Project. The Application refers to the faulty Environment Impact Assessment (EIA) being carried out specially the fact that the Public Hearing for the project was held on November 26, 1999 while the EIA report was prepared in December 2001!

The Union of India sought a further period of four weeks time to respond to the Application. The CEC allowed the impleadment application of the Vidarbha Irrigation Development Corporation.

See:

www.bnhs.org/bo/documents/Human%20Dam%20project.pdf 

http://envfor.nic.in/divisions/forcon/reply.html 

· ILLEGAL WIDENING OF ROAD AND CONTINUING ENCROACHMENT BY SADANAND BABA ASHRAM: Bombay Environmental Action Group Vs State of Maharashtra
Tungareshwar sanctuary was notified in October 2003. Tungareshwar is the breeding site of the Atlas moth, the largest Moth in the world. The Sadanand Baba Ashram is in illegal occupation of forest land. The application of the Government of Maharashtra for the regularisation of encroachment was not accepted by the Ministry of Environment and Forest. Despite this not only does the Ashram exist, there is a heavy rush of pilgrims as well as illegal expansion of the road in violation of the Forest (Conservation) Act.

The CEC adjourned the matter for three weeks as the Maharashtra Government represented by Prem Yaduvendu, CCF (Wildlife) sought time.

See:

http://www.sanctuaryasia.com/news/detailnews.php?id=1024 

http://www.kidsfortigers.org/cgi-bin/kftmessageboard/YaBB.pl?board=general&action=display&num=1056005649&start=9 
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Appointment of Bhure Lal as Chairperson of 

Environment Protection Authority of Delhi

Application of Amicus Curiae in M.C Mehta Vs Union of India 

Background: 

Bhure Lal, an I.AS officer was appointed as Chairperson of the Environment Protection Authority as per the order dated 29th January 1998
 (File No. Q-18011/14/90-CPA) appointing him. Bhure Lal was subsequently appointed as Secretary, Tribal Affairs, Government of India and later retired as Chairman Food Corporation of India. He also concurrently held charge as Chairperson of the Authority. After his retirement, Bhure Lal was appointed as Member, Union Public Services Commission (UPSC). Upon his appointment as member UPSC, the union of India approached the Supreme Court to seek its approval to the appointment of Dilip Biswas, Chairman, Central Pollution Control Board as the new chairperson. 

Earlier, the Supreme Court headed by Justice V.N Khare, Justice Y.K Sabharwal and Justice Arijit Pasayat did not agree with the stand of the Government of India, that after being appointed as member of UPSC, a person cannot hold any other office. According to the Supreme Court, Bhure Lal has rendered great service and has always assisted the Court in the number of environment matters. He has also expressed the fact that he will not take any salary and carry out his work on the weekends.  In such a situation it was incomprehensible as to why the Government was reluctant to allow him to continue in the present post The Union of India, replied that in the instance of his continuing as Chairperson of the EPA, his appointment as UPSC member would have to be cancelled. Taking a very serious note of the stand of the Union of India, the Supreme Court in February, directed that he should be appointed as member UPSC and also continue as Chairperson of the Authority. 

Hearing on 28-8-2004

Amicus Curie, Harish Salve brought to the notice of the Court that despite the specific order of the Court, Bhure Lal was yet to be appointed a member of UPSC. Taking a serious note of the issue the Union of India was directed to take appropriate action and report to the Court after one week. 

The matter is listed on 3-9-2004.
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Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

We would like to acknowledge the kind support of Foundation for Ecological Security (FES) for this initiative. 










































� See: � HYPERLINK "http://www.infochangeindia.org/analysis13.jsp" ��http://www.infochangeindia.org/analysis13.jsp�; � HYPERLINK "http://www.indianjungles.com/110204b.htm" ��http://www.indianjungles.com/110204b.htm�


� See: � HYPERLINK "www.icsf.net/jsp/publication/ samudra/pdf/english/issue_34/art10.pdf   " ��www.icsf.net/jsp/publication/ samudra/pdf/english/issue_34/art10.pdf  � 


� HYPERLINK "http://www.peoplesfoodsovereignty.org/new/attachments/A%20Fact%20Finding%20Visit%20to%20the%20Island%20of%20Jambudwip.doc" ��http://www.peoplesfoodsovereignty.org/new/attachments/A%20Fact%20Finding%20Visit%20to%20the%20Island%20of%20Jambudwip.doc� 


� HYPERLINK "http://www.indiatogether.org/2003/jan/env-bengalfish.htm" ��http://www.indiatogether.org/2003/jan/env-bengalfish.htm� 


� HYPERLINK "http://www.iucn.org/themes/ssc/susg/SustainableMay04/Jambudwip.htm" ��http://www.iucn.org/themes/ssc/susg/SustainableMay04/Jambudwip.htm� 











� The National Board for Wildlife? Protected Area Update, No. 45, October 2003


� Also See FC Update Issue 2, July 2004


� See: � HYPERLINK "http://envfor.nic.in:80/legis/ncr/ncrauthority.html" ��http://envfor.nic.in:80/legis/ncr/ncrauthority.html�






