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Forest Cases in April 2005
In the month of April, the issues that dominated the Supreme Court were the current tiger crisis, the setting of a coal washery in Chattisgarh and the contempt proceedings against the Additional Chief Secretary and Forest Minister of Maharashtra.  Also of significance was the acceptance of the report of the CEC concerning the release of water from the Keoladeo Ghana National Park, Bharatpur,

The Supreme Court heard the application of the Amicus curiae raising serious concern about the depleting tiger population in the country. The application prays for the constitution of a National Wildlife Authority (to be constituted under the Environment (Protection) Act, 1980 comprising of members appointed from the National Board for Wildlife with the approval of the Supreme Court. The authority would oversee the management of about 25 National Parks and Sanctuaries in the Country. The Supreme Court issued notices to the States and the Centre and directed them to respond within two weeks. Subsequently, the Supreme Court also admitted a letter petition filed by Ashok Kumar demanding a CBI inquiry on the organized poaching of tigers across the country and issued notices to the Central Government. The petition is to be heard along with the application filed by the Amicus curiae. (Click here for Order) 

The Chattisgarh coal washery matter became more complicated with the Applicant (Deepak Aggarwal) bringing to the notice of the Court of Satellite imagery showing that the disputed land was indeed a forest and the conclusion of the second report that the land was not a forest land was incorrect. The CEC made a site visit and found serious issues in the field. The Supreme Court was particularly concerned at the misuse of PIL jurisdiction to settle private/ personal matters. The matter is yet to be finally decided (See: Forest Case Update, Issue 3, August 2004; Issue 7, December 2004; Issue 10, March 2005. Click here for Order). 

.There were a couple of significant orders relating to mining. The Court restrained the State of Rajasthan from allowing mining in any forest land. Very importantly, the court directed that the state should give particulars where permission/sanctions for mining of one hectare or less area has been granted and the details of the area so that it would be possible to know the contiguous areas in respect whereof such permission may have been granted (Click here for Order).
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Hearings of the Central Empowered Committee (CEC), 11th April 


2005 and 28th April, 2005

In Flash News 26 and 27, we had sent out the list of matters that were heard by the CEC on the 11th and 28th of April 2005. As you would have noticed the list had some matters, which were referred to the CEC by the MoEF and the others were applications filed directly before the CEC. Apart from this there was another hearing of the CEC on the 8th of April, which dealt with the Vedanta case. Below are some of the highlights of the hearings on 11th and 28th April, 2005.

Hearing Dated 11th April 2005

· I.A 1252: Regarding dispose off the proposals for regularization of eligible pre -1980 encroachments in forest areas in respect of 17 districts, state of Orissa.

This was one of the I.As referred to the CEC by the Supreme Court. The matter was adjourned (Also see Forest Case Update, Issue 10, March 2005). 

· Application No 179: Regarding encroachment in the Kaziranga National Park filed by Wildlife Protection Society of India. 

The copy of the Special Leave Petition (SLP) is to be shown by the counsel of the Ministry of Environment and Forests (Also see Forest Case Update, Issue 7, December 2004 and Issue 9, February 2005; and Issue 10, March 2005).

· Application No. 393: Proposed Human River Project, Chandrapur District, Maharashtra, through Director, Bombay Natural History Society

The Ministry of Environment and Forests filed its response to the petition. The CEC directed the MoEF to provide a copy of the EIA report to the Applicants before the next date of hearing (Also See: Forest Case Update, Issue 5, October 2004; Forest Case Update, Issue 6, November 2004; Forest Case Update, Issue 9, February 2005; and the update on the hearing of 28th April 2005 below.).

Hearing Dated 28th April 2005

· Contempt Petition  (Civil ) No. 442 of 2004 filed by Hasmat Ali S/o Shabbir R/o  Athsain District – Ghaziabad, Uttar Pradesh ) against Concerned forest officers 

The Applicants were directed to provide additional information about the nature of illegalities alleged in the Application. 

· I.A No. 1214-1215: Restoration of damaged ecology in Valmiki Tiger Reserve, Bettiah, Champaran Bihar (Filed by Shri B.B. Singh, Advocate)

The Respondents viz the Ministry of Railways was not present. The government of Bihar sough a compensation of Rs 1000 crore for damages to the Tiger Reserve. The CEC felt that a realistic estimate of the damage should be done (Also see Forest Case Update, Issue 10, March 2005). 

· Application No. 393: Proposed Human River Project, Chandrapur District, Maharashtra, through Director, Bombay Natural History Society

The Applicant sought time to respond to the reply filed by the Ministry of Environment and Forests.

· Application No 564, 571 and 571 regarding mining and allied activities by M/s Vedanta Company.

The Vedanta company filed its affidavit stating that only engineering work has started in the proposed site. The Ministry of Environment and Forests again sought time to file its response (Also see Forest Case Update, Issue 10, March 2005; Flash News 15 on 18.1.2005). 
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The detailed hearing on the Net Present Value (NPV) issue in the Godavarman case, which was started on Tuesday, May 3, 2005, continued till May 5th.  The bench comprised of Justice, Y.K. Sabharwal, Justice Arijit Pasayat and Justice H.H.Kapadia
The amicus curiae Harish Salve discussed at length the jurisprudence of the main environmental legislations enacted in India, i.e. the Forest Conservation Act, 1980, the Wildlife Protection Act, 1972, the Forest Act, 1927 and the Environment (Protection) Act 1986. He explained that the change in the attitude of the Legislature and the Executive towards environmental issues could be inferred from the shift of forests and protection of wildlife as subjects from the State list to the Concurrent List in Schedule 7 of the Constitution and the shift from the objective of exploiting forests scientifically to conservation of forests. He analyzed the Forest Policy 1988 in order to understand the Executive’s position on the matter. He also added that the interpretation of Article 21 as right to ecology placed on the government an overriding duty to protect the environment notwithstanding any conflicting legal position. On being questioned about the inherent conflict between the 1927 Act and the 1980 Act, he said that the golden balance lay in the interpretation of the 1988 Policy.  
Mr. Salve argued that it is a basic principle of common law that if one uses another’s assets, he must compensate for the same. Further he stated that the polluter pays principle is now well settled in Indian law. As the State in the owner of the forest resources, any person using the same must compensate for the same. However, he added that the compensation must be made not to particular state, but to the Center. He explained his stand by saying that the harm to the environment for instance in terms of the increase in carbon release in the atmosphere due to reduction in number of trees or affect on the catchment area, affects not only the particular state in which the damage is caused but neighbouring states also. Furthermore, the harm done to the environment fifty years down the line in the form of climatic changes, drying up of aquifers etc. for short popular gains, cannot be calculated accurately at the time the compensation needs to be made. He then discussed about damage valuation especially since often the Court may have to deal with situations where the assets are intangible. He stressed that the compensation that is paid by any party must be used for the protection and conservation of the same resource for which it has been paid. 
KK Venugopal, Sr Advocate, representing the state of Kerala emphasized on the fact that formation of CAMPA violates the constitution in view of the fact that all revenues of the State has to be deposited in the consolidated fund of India and creation of a separate fund violates the constitutional. In reply Harish Salve pointed out that money for compensatory afforestation was not a “revenue’ rather it is to merely be used for afforestation and related purposes (See Forest Case Update, Issue 4, September 2004 for details of notification of CAMPA). 
Sr Advocate, Vivek Tankha representing the State of Madhya Pradesh stated that broadly they agreed with the concept of CAMPA. However, he emphasizes that its needs to be “people centric”. He reiterated this by saying that this approach meant that one has to appreciate the fact that people are the center of problems. A major cause of degradation is not because of mining and hydro power but because of ‘crores of people residing in forest areas’. CAMPA merely targets the mining and industrial activity.
The order on the hearing is awaited. 

Also See: Forest Case Update Issue 1, June 2004; Flash News 11 
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Some Orders in the Godavarman Case: April 2005

Orders Dated 01.04.05

· I.A. No. 1175 in W.P. (C) No. 202/1995: Recommendations of the CEC regarding the use of forestland in Sanjay Gandhi National Park, Mumbai.

The report submitted by the Member Secretary, Central Empowered Committee dated 16th July, 2004 regarding use of forest Land falling within the Sanjay Gandhi National Park for IIIA Mumbai Water supply Project without obtaining approval  of this Court is accepted. In respect of the recommendation as contained in para 13 (i) of the said report, we direct the BMC to deposit a sum of Rs. 1 crore, within a period of 4 weeks. The said amount will be utilized in the manner recommended in para 13 (ii) of the report. We hope that henceforth MOEF would not grant any approval under the Forest Conservation Act and/or the Wild Life (Protection) Act, 1972 for use of the forest land falling within National parks and Sanctuaries without complying with the direction of this Court.
The I.A. is disposed of.

See: Forest Case Update, Issue 10, March 2005 

· I.A. 989, 1221 in I.A.  857-858, I.A. No. 997-998, I.A. No. 1128-1187, 1282-1284, 1295 & 1296 in W.P. (C) 202/1995: Regarding allotment of forest land in Korba, Chattisgarh, without approval under the Forest (Conservation) Act, 1980

The details of the studies conducted by the Regional Remote Sensing Service Centre, Department of Space, West Deepka Mines, Ratija Village, Korba district CG, Nagpur has been brought to our notice. If that is correct, the report submitted by CEC, prima-facie, would represent the correct position. Let the CEC examine the entire matter in the light of the documents which has been brought to our notice and place on record and file a fresh report which should also indicate the other parties in the area. The Forest Survey of India, Regional Remote Sensing Agency and the South Eastern Coal Field Ltd., shall render such assistance as may be required for the preparation of the report by the CEC. The State of Chattisgarh shall also file its response.

List the matters on 15th April 2005.

See: Forest Case Update, Issue 3, August 2004; Forest Case Update, Issue 8, December 2004; Forest Case Update, Issue 10, March 2005 

Also see orders dated 15.4.05 further below.
Orders Dated 08.04.05

· I.A. Filed by Amicus Curiae: Regarding depletion of population of tigers and other important animals in National Parks and Sanctuaries

Taken on board.

Concerned by depletion of population of tigers and other important animals in National Parks and Sanctuaries, this application has been filed by learned Amicus Curiae for seeking directions, inter alia, for constitution of an authority of persons named by national Board of Wild Life (after obtaining leave of the Court) under Section 3 (3) of the Environment Protection Act to oversee and supervise the functioning of the National Parks/Sanctuaries listed in Annexure ‘1’ to the application. The said list contains 25 National parks and Sanctuaries. One of the prayers is that the State Governments be directed to cooperate with the authority in deployment of staff manning these Parks and Sanctuaries so as to check the menace of poaching.

Learned Amicus Curiae has brought to our notice a photograph showing skins of leopards. It is stated that as per reports, 43 such skins were seized recently and they appear to be of recent and original. Certain other directions have also been sought such as funding and the steps to be taken by the State Governments. Having regard to the enormous problem, we direct the parties to respond to the application within two weeks.

List on 3rd May, 2005, of the Bench is available, otherwise on 6th May, 2005.

· I.A. No. 1178 in I.A. 620-621: Regarding rampant illegal mining in Shivpuri District, Madhya Pradesh

The State of Madhya Pradesh is granted four weeks’ time to file its response to the report of CEC.

The report shows that rampant illegal mining going on in Shivpuri District prior to the intervention of this Court. This conclusion has been reached by the CEC after going through the submissions made by the applicant, the State Government, the MoEF and the site inspection reports of Shri M.K. Sharma, Additional D.G., Forests, MoEF. In the opinion of the CEC, such rampant illegal mining could not have happened without the connivance of the officials/officers of the concerned department and the interested parties. One of the recommendations is for taking stern action against the officers and officials of the Revenue Department and Mines Department, who had directly or indirectly caused large scale illegal mining in this area. Before we consider the suggestion of referring the matter to C.B.I., in our view, it would be expedient if the Chief Secretary of the State Government is requested to independently examine the record in his capacity as an officer of the Court and send to this Court his report in a sealed cover giving his opinion as to the persons, prima facie, responsible for such illegal activity. Ordered accordingly.

The report shall be field within four weeks.

· Contempt Petition (C) No. 412/2004 in I.A. 833 in I.A. 828: Regarding Contempt Action vis a vis illegal mining in Rajasthan

This petition has been filed for taking contempt action against the respondents, namely, Chief Secretary, Govt. of State of Rajasthan, Additional Director Mines, Department of Mines and Geology, and Director, Directorate Mines & Geology Department, Government of Rajasthan. At present, we are of the view that instead of initiating any contempt action, it would serve the ends of justice of the petition is treated as an interlocutory application seeking directions so as to check illegal mining, particularly, in forest area in the State of Rajasthan. The contempt petition shall, therefore, be treated and numbered as an interlocutory application.

Mr. Aruneshwar Gupta, learned counsel, accepts notice on behalf of the respondents.

Reply shall be filed within four weeks.

Pending further directions, we restrain any kind of mining in forest area. Further, we restrain mining in any area in Aravali Hills falling in the State of Rajasthan, where permission may have been accorded after 16th December 2002.

The respondents, in their reply, shall give particulars where permission/sanctions for mining of one hectare or less area has been granted and the details of the area so that it would be possible to know the contiguous areas in respect whereof such permission may have been granted.

Orders Dated 15.04.05

· I.A. No. 1200: Recommendations of the CEC in I.A. 590

We have considered the Report of CEC including the recommendations made therein. As far as recommendation Nos.1 and 2 are concerned, it has been now represented on behalf of the state that the cases arising out of two F.I.Rs 55 and 56 have already been decided. Regarding recommendation No.3, we do now think that in theses proceedings it is necessary to make any direction for de-novo departmental inquiry. The effected parties may have recourse to appropriate remedy in accordance with law.

· I.A. No. 989 & 1221 in I.A. No. 857-858, I.A. No. 997-998, I.A. No.1128 & 1187, 1282-1284, 1295 and 1296 & 1305: Regarding allotment of forest land in Korba, Chattisgarh, without approval under the Forest (Conservation) Act, 1980

Pursuant to orders dated 1st April, 2005 CEC has filed 3rd Report dated 14th April, 2005 regarding land allotted to M/s Maruti Clean Coal Pvt. Ltd. A copy of the Report can be collected by concerned parties from CEC and responses may be filed within 10 days. Reply to responses, if any, may be filed within one week thereafter.

Learned Amicus Curiae has filed, in a sealed cover, a confidential letter dated 15th April, 2005 addressed to him by Member Secretary of CEC bringing to notice of the learned Amicus Curiae certain serious matters which came to light as a result of visit of visit of CEC to the area in question in connection with the allotment to M/s Maruti Clean Coal Pvt. Ltd., Korba, Chattisgarh. It also suggests certain measures. If the observations in that letter are correct. It shows large scale corruption and involvement of the politicians and influential persons. For the present, we say no more. We, however, feel that the said confidential letter can be placed on record so that when the matter is taken up on the next date of hearing, the parties and the counsel can assist the Court and appropriate directions issued in relation to the matters stated in the letter.

List these matters on 3rd May, 2005. However, we direct that the contract by various electricity boards to be awarded henceforth, pending decision the present controversy, shall be for short terms for a period of not more that six months.

· I.A. No. 1269 in I.A. 1265 in I.A. Nos. 1256-1259 and 1260-1263.

Contempt Petition…… has been filed by the learned Amicus Curiae in Court. Take on board. Let it be registered.

Issue notice to the respondent contemnors. The first contemnor, Mr. Ashok is present in Court alongwith the Counsel and accepts notice. The notice shall, therefore be issued to second respondent returnable for 29th April, 2005. The first contemnor may file reply before that date.

The original record has been produced before us by learned Solicitor General appearing for the State Government and the Chief Secretary along with the Advocate General. The inspector of the original record be given to first contemnor and his counsel in the presence of Mr. Sidharth Chaudhary. Thereafter, the record will be file din this Court in a sealed cover.

List on 29th April, 2005.

List all other I.A.s in I.A. No. 1269 on 29th April, 2005.

· I.A. No. 1300

Mr. Altaf Ahmad, Sr. Advocate appearing for the State Government states that the recommendations of CEC dated 21st March, 2005 may be accepted. It is ordered accordingly subject to further orders that may be passed by this Court for which purpose the application may be listed after the Court reopens after summer vacation.


Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

From now on all issues of the Forest Case Update will be uploaded on http://www.geocities.com/forestcase/forestcaseupdate.html     

We would like to acknowledge the kind support of Foundation for Ecological Security (FES) for this initiative. 

This Issue has been prepared with inputs from Shibani Ghosh, student, West Bengal National University Of Juridical Sciences
























Hearings on Compensatory Afforestation and Net Present Value   in the Supreme Court: May 3-5 2005
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