EEB COMMENTSTO:

Second Working Document on Access to Justice in Environmental Matters, produced by
DG Environment on 22.07.2002

DATE OF SUBMISSION OF OUR COMMENTS: 30.09.2002

1.

PART |: INTRODUCTION

In April 2002 the Commission services sent out a first Working Document outlining the basic ideas
on a Commission proposd for a Directive on Access to Justice in Environmental Matters. From 6-8
May 2002 first consultations were held on the basis of this working document with the following

stakeholders:

? Meeting with representatives of the Member States, 6 May 2002,

? Mesting with representatives of European indudtrial and professond federations and
associations, 7 May 2002;

? Mesting with representatives of the Accession Countries, 7 May 2002;

? Mesdting with representatives of environmental NGOs and consumer associations, 8 May
2002,
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Meeting with representatives of the European association of locd and regiona authorities
and of the European regions, 8 May 2002.

By 12 June 2002 DG ENV had received written comments from the following stakeholders.

?

?

?

Audlrian Federd Minigry of Agriculture, Forests, Environment and Water Management
Danish Environmenta Protection Agency

Osterreichische Bundesarbeitskammer

Wirtschaftskammer Osterreich

Cdfic

European Environmental Bureau

Okobiiro - Koordinationsstelle dsterreichischer Umweltorganisationen

The Law Society of England and Wdes

Unabhangiges Indtitut fir Umweltfragen (Berlin)

Inter-Environnement Wadlonie (IEW)



? E-LAWU.S.

In generd, the Working Document was well received and DG Environment has taken into
congderation the comments made. The Second Working Document gives absolutdly no indication of
how comments on the first Working Document have been dedt with. As the insartion of the EEB’s
comments in this document show, it is possble with the aid of generdly available software, to show
changes. It dso possible to add explanations for why changes have or have not been made. On the
bas's of the first Working Document and the comments made, this second Working Document has
been prepared.

2.  PARTII: DRAFT PROVISIONSFOR A DIRECTIVE ON ACCESSTO JUSTICE IN ENVIRONMENTAL
MATTERS

Objective: to contribute to the enforcement_by the public of legidation Community and member
date law relaing to the environment and to reduce exigting enforcement deficiencies, in order to
contribute to the protection of the right of every person to a dlean and hedthy environment and to
enaure a high levd of environmenta protection. The provisons further am a contributing to the
implementation of the United Nations/Economic Commission for Europe Convention on access to
information, public participation in decison making and access to judtice in environmental matters of
1998.

The provisions shal be without prejudice to other Community or member state provisons on access
to justice.

Explanation: The objective should make dear that it is enforcement by individud citizens and their
organisations which the directive is intended to promote.

Community and member date law darifies that the directive derives from Community law and
extends to member sate law implementing measures.

The word ‘law’ replaces the word ‘legidation’ in keeping with the phrasng of the Aarhus
Convention (see, e.q. aticle 9.3) and because the word ‘legidation’ can be interpreted to exclude
regulations or other adminigtrative measures which have not been enacted by a Parliament or other
legidative body. Since administrative measures can dso have the force of law, it should be clear that
the directive dso appliesto ther enforcement.

The directive is intended to implement the third pillar of the Aarhus Convention and it would be
appropriate to reflect the objective of the Convention in the provison on the objective of the
directive.

Definitions:

“Environmenta proceedings’: judicid or adminidrative proceedings in environmental matters (ether |



than—proceedings-ih-criminal—natters) before a court or another independent and impartial body
established by law, which are concluded by a binding decison.

Explanation: The definition of environmenta proceedings continues to diverge from the approach
taken in article 9.3 of the Aarhus Convention. See EEB comment to the first Working Document.

This definition is a0 dramaticaly different from the version in the first Working Document. There the
definition applied to the ‘review of acts and omissons of public authorities or other legal and
natur al persons’. The present definition appears not to comply with the requirements of Aarhus.

“Adminidrative action”: any adminigrative measure under legidation relating to the environment by a
public authority, having legdly binding and externd effect. Adminigrative actions shdl indude plans
or programmes covered by Directive 2001/42/EC* or by legidation relating to the environment.

“Adminigrative omission”: any failure of a public authority to act despite a legd obligation for acting
under legidation relating to the environmen.

“Public authority”: government or public adminigration a nationd, regiond or locd leve; this
definition does not include public prosecutors as well as persons, bodies, adminigrations or
inditutions acting in ajudicid or legiddive capacity.

“The public’: one or more natura or legal persons and their associations, organisations or groupings.

“The public concerned”: the public affected or likely to be affected by, or having an interet in, a
contravention of legidation relaing to the environment.

Explanation: The ‘public concerned’ is a definition primarily relevant to the second pillar, on public
participation. Neverthdess, if the definition is to be used in this directive it should be complete and
follow the Aarhus phrasing (art. 2.5). Failure to include the phrase ‘or having an interest in' threatens
to have the, presumably unintended, effect of rolling back exiging rights in some member sates.

“Quadlified entity”: any association, organisaion or grouping promoting environmental protection that
has been recognised according to Article 7.

“Legidation rdating to the environment”: legidation that has as its objective the protection or the
improvement of the environment including human hedth and the protection or the rationd use of
natural resources, in particular in the following aress:

(& water protection
(b) noise protection
(¢) soil protection

(d) country planning and land use

! Directive 2001/42/EC on the assessment of the effects of certain plans and programmes on the environment
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(e) nature conservation and biologicd diversity

(f) waste management

(@) chemicds, including biocides and pesticides

(h) biotechnology

(i) ar pollution and amospheric pollution

(j) other emissions, discharges and releases into the environment.

Explanation: This lig omits catan dements found in atide 2.3 of Aahus. It should be
supplemented to reflect all e ements mentioned in article 2.3.

Explanation: All member states have sgned and ratified (or are in the process of ratifying) the

Aarhus Convention .

Review of actions and omissions:

Members of the public as well as other bodies who have legd standing according to Article 4 shall
have access to environmental proceedings in order to chalenge the procedurd and substantive
legdlity of adminigrative actions or omissons by private persons and public authoritiesin breach of
legidation law relating to the environment.

Explanation: Thelanguage of article 9.3 of the Aarhus Convention is substituted so that it is clear
that both private persons and public authorities may be the object of an action. The provision would
otherwise not be in compliance with the Aarhus requirements.

Legal standing:

The following members of the public shall be entitled to have access to environmenta proceedings:
a) Within the framework of nationd legidation, members of the public concerned

—who have a sufficient interest; or aternatively




— Explanation: The Aarhus Convention makes no mention of ‘qudified entities and as indicated in

the EEB'’s previous comments the introduction of such a category seems undesirable,

¢) According to naiond legidation or practice, municipd and regiond adminidtrative bodies shall

have the possibility to inditute proceedingsin the generd interest of the environment.

Request for action:

1.

Members of the public and other bodies who have legd standing under Article 4 and who
consder that a public authority or private person is or may be in breach of legidation rdating to
the environment may lodge a request for action within a reasonable time frame with this public
authority before having access to environmental proceedings.

Explanation: As noted above, Aarhus article 9.3 applies to private persons and public authorities.

The proposal should be re-worded wherever necessary to reflect this.

2.

The public authority referred to in paragraph 1 shall consider any such request for action unless
the request is clearly unsubgtantiated. It shal inform the member of the public or other body who
lodged the request, as soon as possible and at the latest within Sixty days, of its decison on the
measures to be taken to ensure compliance with legidation relating to the environment or of its
refusal of the request for action. It shal state the reasons of its decision.

Where the said public authority is unable, despite due diligence, to take a decison on a request
for action within the period mentioned in paragraph 2, it shdl inform the member of the public
who lodged the request as soon as possble, a the latest within the period mentioned in
paragraph 2, of the reasons for not being able to take the decision and of the time when it intends
to decide on the request. It shall take such decison within a reasonable time frame, having regard
to the nature, extent and gravity of the breach of legidation rdating to the environment, within a
period not exceeding four months, from the receipt of the request; it shal without delay inform
the member of the public or other body of the decison on the request once it has been taken.

Where a decison on a request for action has not been taken by the public authority within the
time limits mentioned in paragraphs 2 and 3, or members of the public or other bodies who
lodged the request consider the decision to be insufficient to ensure compliance with legidation
relaing to the environment, they shdl be entitled to inditute environmental proceedings
chdlenging the decison or the failure to decide.

The time limits to inditute environmenta proceedings shdl be suspended while the above
mentioned time periods are running.







Explanation: Asprevioudy sated, the introduction of the notion of quafied entities is problemmeatic

and threatens to raise, rather than lower barriers for access to justice. The concern about a possible
flood of actions is exaggerated, as experience in many countries over many years has shown. The
invesment of time, money and energy in legd action is something citizens and their organisations do
not lightly undertake. Actions are, in generd, well-motivated and necessitated by red concerns. The
court systems of the member states aready possess adequate instruments to handle the exceptiona
case of nuisance or frivolous proceedings.

Interimrelief:

1. The necessary measures to ensure that access to justice according to Article 3 include effective
interim relief, within the framework of nationd legidation.

2. Theruleson legd standing referred to in Article 4 shdl dso gpply to interim relief.

3. Artide5 ghdl not gpply to interim rdlief.

Costs and effectiveness:

Review procedures according to Article 3 and Article 8 shdl provide for adequate and effective
remedies, induding injunctive relief, and shdl be far, equiteble, timedy and not prohibitively
expengve. Decisons taken by virtue of the present provisons shal be issued in writing. Decisons of
courts, and of other review bodies shal be publicly accessible,

New: In order to further the effectiveness of the provisons of this directive, the member states shdl
ensure that information is provided to the public on access to admindrative and judicid review
procedures and shdl consider the establishment of appropriate mechanisms to remove or reduce
financia or other barriers to access to justice.

Explanation: This provison tracks article 9.5 of the Aarhus Convention and should adso appear in
the directive-




ANNEX |

The nationd reports referred to in Article 10 (1) shdl include a list on requests for action and
environmental proceedings indituted by qudified entities and other municipad and regiond
adminigrative bodies containing the following information and data:

(@ Particulars of the parties and any other authority involved.

(b) Thetype of review procedure (request for action; procedure before a court or independent
and impartia body).

() Theform of reief (action for annulment, injunction, interim relief etc).
(d) The subject matter and the reasoning of the procedure.

(e) Theduration of the procedure.

(f) The costs of the procedure.

(9) The outcome of the procedure.

The report shdl adso indicate the relation of cases brought in the genera interest of the
environment compared to the total number of judicid or administrative cases.



