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We welcome this opportunity to comment on the proposed free trade agreement (FTA) with our country on behalf of our organization’s Board of Directors, staff members and collaborators. These negotiations offer many opportunities, but also present significant challanges, which must be addressed if the agreement is to yield broadly-shared economic and environmental benefits to both countries. The negotiating objectives should include specific obligations concerning environmental protection and sustainable development. Furthermore, a free trade agreement with our country is likely to have broad environmental repercussions throughout the region and we seek to emphatically underscore the importance of a thorough assessment of the potential social and environmental impacts of this agreement.

Forestry Products, Trade and Environment

Forests are one of the most valuable natural resources on Earth, as they are one of the planet’s main reservoirs of biological diversity. However, their existence has been in continual decline.  The International Botanical Congress declared at their 1999 meeting that the world’s bio-diversity is becoming extinct at levels rivaling Earth’s past mass extinction. Consequently, given their scarcity and ecological worth, all of the world’s remaining forests must be protected and preserved.   

We are  concerned that the USTR Draft Environmental Review of the proposed U.S.-Chile Free Trade Agreement makes no reference to local impacts of logging increase and studies that indicate that if the destructive tendencies and the increase in trade of products from primary forests continues, by the year 2040 approximately 15% of the all of the world’s species could be extinct. (Ehrlich y Wilson, 1991; Reid, 1992).  The destruction of forests also affects human beings and destroys our hopes/expectations for development.  One cannot deny the chain that exists between production, trade and consumption -- trade is simply the bridge between production and consumption.  

The trade in forest products between the U.S. and Chile is increasing and has grown more rapidly than production of these same products. Given this situation, it is urgent that, parallel to the trade liberalization between Chile and the United States, there is agreement around both sustainable management of forests and sustainable consumption patterns for forest products.  The increase in trade in forest products must assure the conservation of bio-diverstiy, the mantainance of the productive capacity and health of the forest eco-systems, the conservation of soil and water resources and the contribution of forests to the carbon cycle. 

Chile has depended almost exclusively on exploiting its natural resources and  biodiversity in order to sustain its economic growth for the past 20 years.  The situation in the native forests of the 10th Region is critical, due to the fact that the forest industry’s expansion plans are concentrated in that area. This creates increasing illegal logging practices and pressure for the substitution of native forest with exotic species that grow more rapidly, or for its exploitation in an unsustainable manner. 

According to data from the Native Forest Inventory
, the 10th Region has 3,610,228 of native forest. Operations are already taking place in 52% of the Region’s forests, and clear-cutting or “creaming” practices are particularly common. The latter practice consists of cutting the best trees while leaving those of poorer quality  standing. This results in  a serious impoverishment of the forest.

Nevertheless, the 10th Region still possesses the greatest amount of native and artificially planted forest cover relative to its area (53.96%) of all the country’s regions and accounts for 26.9% of Chile’s total forested area. These remaining forests are located in the Region’s coastal and Andes Mountains zones. 

Around 1800, native forest occupied almost the entire area of what is now the 10th Region, but by about 1850, as a result of agricultural settlement, the forested area had been reduced by approximately half. This process has accelerated in the last ten years due to the increase in exports of chips and the replacement of native forest by farms of exotic species that grow more quickly and do not support the biodiversity associated with native forest. According to experts, deforestation and the loss of bio-diversity are the 10th Region’s number one environmental problems. 

The Chilean trade policy based on an export model does not, in its fundamental structure, follow the path of sustainable development, but rather places the protection of the environment at risk.  This is a grave problem, particularly as it relates to the use of natural resources and bio-diversity (as will be discussed in the following pages). 

Environmentally Harmful Chilean Forestry Subsidies

There are certainly diverse pressures on the Chilean forest ecosystems, however the principal pressure is the irrational exploitation of the forests in order to satisfy international consumption, primarily in Japan and the United States.  This destruction is aided and abetted by a Chilean agricultural subsidy that promotes the substitution of old-growth forests by plantations growing exotic specimens for the international markets.  The subsidy is regulated by Law Decree (D.L) 701
 of 1974, legal instrument that big businesses and forest property owners use to create  favorable conditions for themselves for competition in the international markets through the exploitation of Chilean forests
.
The “substitution” process has been defined by experts as the activity of eliminating the naturally occuring vegetation cover, which is commonly achieved by clear-cutting  the forest area marked for “substitution” followed by the burning of materials and the subsequent application of herbicides.  All of this is done with the objective of uncovering the soil for the establishment of plantations for exotic fast-growing specimens. The forest lands “substituted” (or, more accurately, eliminated) are in almost all cases old-growth native forests that have previously been exploited for agriculture use  or are in the process of being replanted and contain native tress in different stages of development. 

D.L. 701 has as its primary focus forest activity in appropriate soils and in degraded soils as well as incentives for forestation, particularly by small forest landowners in addition to that which is necessary to prevent degradation and promote protection and recuperation of land in national terrorities.  The subsidy provides an incentive for small forest property owners
 to re-plant/forest, which represents an extensive process that has achieved more than two million hectares planted since 1997. However, this figure is misleading since, according to well-known expert Aquiles Neuenschwander, of the  Fondo de Investigación Agropecuaria de Chile (Chilean Fund for Fish and Agriculture Research),
 it “represents a high concentration of the previously mentioned corporate-owned plantations and, in many cases, has caused the displacement of many small property owners who, having sold their land, migrant to populated [urban] centers”.

Mr. Neuenschwander also recognizes that “in the period 1975-1994 [after the D.L. 701 took effect], small land owners have had scarce participation in these incentives.”  Estimates from the National Forest Corporation (Corporación Nacional Forestal - CONAF) show that “of the 800.000 hectares re-planted using the incentive program up to this year, plantations of properties spanning less than 50 hectares have participated at a rate of barely 4 %.”
.

The substition system by plantations owners is the fundamental cause of the loss of old-growth native forest, accounting for between 40 –70% of total forest loss. Use of new zones for agriculture and the extension of the fishing border is estimated to account for between 20-40%; forest fires between 12 and 17%; and the illegal chopping of wood for heat  approximately 3-6 %. 

Chile is one of the largest exportor of chips in the world. United States produce chips but as residual products.  However in Chile, shamefully, chips is one of the principal product of the forest.  It is urgent that during the negotiation process of the U.S. –Chile free trade agreement, the effects of the forest subsidy implemented through D.L. 701 is revised and evaluted in terms of its economic, social and environmental impacts.

In this context, we request that the governments of Chile and the U.S. do the following:

· Create a bilateral trade policy that is coherent, transparent and participatory; 

· Prohibit lumber exports as primary forest product; 

· Increase human and economic resources for research pertaining to forestry, particularly dealing with forest-related biology, ecology and the restoration of ecosystems and including experiments of alternative forest management systems in Chile;

· Prohibit and punish by sanctions the substitution of old growth native forest by exotic specimen plantations;

· Promote the recuperation of degraded native forests and the management of forest renewal/renovation through subsidies and technical assistance;

· Promote compliance with existing international guidelines on best practice for sustainable logging;
· Promote the trade of value added forest products;

· Promote independent forest certification;

· Create and strengthen ties with other policy sectors such as energy, water, soil, public works, etc;

· Establish mechanisms for the participation of citizens in the plannig of future forest projects, especially those involving plantations; 

· Promote biological and technological forest-related research in native forests;

· Promote preservation/protection programs for various species of flora and fauna threatened by the advance of plantations; 

· Facilitate the establishment of ecological corridors between forests fragmented by the introduction of plantations; and

· Promote research by universities and scientific institutions related to the forest sector with the goal of generating knowlegde, building technical capacity and tranfering technology. 

Political and economic leaders can no longer responsibly maintain the argument that trade policy in countries such as Chile should reach anticipated growth rates similar to countries in North America, such as the United States, and then afterwards internalize the environmental costs associated with the exploitation of natural resources, among them forest ecosystems.  Decision-making in forest production must consider all of the costs and benefits of the planned activities.  Otherwise, the free trade system will not be able to adequately designate optimal use of the soil
. The elimination of these subsidies, along with other incentives that are lesions on the global economy and detrimental to forests and bio-diversity, is crucial.

We share the concern of the U.S. forest products industry quoted in the draft environmental review in terms of the manner in which the current ineffective enforcement mechanisms and legal framework in Chile may give Chilean firms a competitive advantage in the forest products market.  Weak environmental laws and lax environmental enforcement can function as economic subsidies to forestry companies, creating an uneven playing field for trade as well as harming the environment
.  If Chile has weaker environmental laws, they may be considered financial “subsidies” for companies doing business under this comparatively weak legal framework. Before true free trade in forest products can occur, the environmental standards of each country must be raised to the same high standard. In the forestry sector, for example, Chile needs to develop and implement its forest practices standards to maintain watersheds, bio-diversity, scenic vistas, recreational areas and tourism, as well as recognizing the need for sustainable forest practices. Forest practices in both countries should support the long-term health of the forest, managing the forest as an ecosystem. In this context, we suggest the incorporation of the following forest policies in U.S.-Chile bilateral trade policies regarding forest products:

· Categorical prohibition of incentives for trade forestry activities in primary forests or forests of high ecological value, as well as prohibition of subsidies that promote the conversion of any high quality old-growth forests to plantations;

· Clear description of which forest sector activities are authorized and which activities prohibited for all other forest types; 

· Open and democratic processes involving all interested stakeholders to establish forest management standards capable of satisfying existing forest certification programs.

· Training programs to improve forest management to a level where it can meet the agreed certification standards;

· The capability to monitor and assess forest management performance against these standards;

· Strong establishment of linkages between forest sector and non-forest sector activities and of mechanisms for ensuring effective cross-sectoral policy integration;

· Clear definitions of key terms in trade policy (e.g. commercial timber harvesting, high ecological value).

Failure to Enforce Chilean Environmental and Forestry Laws

Both trade liberalization and environmental protection are compatible if trade policies are developed with sensitivity to the environment. Sustainable development poses a common challenge to all countries, but, because of different development paths, developed countries such us United States may be asked to carry more of the immediate burden. US-Chile trade negotiations began with an understanding between both governments that the agreeement would include enforceable provisions on the environment. We hope that U.S. administration does not renege on this commitment.As one practical consequence of its greater responsibility due to its position as an economic superpower, the U.S. government must assist the government of Chile in making the shift toward sustainable development and environmental protection. This commitment must include financing, technical assistance, and technology transfer to Chile to improve its weak policy and environmental law enforcement programs. The assistance must include resources, policy and law reform advising, strategies, management systems and tools to make it work successfully.

The U.S.-Chile FTA cannot succeed without strong and permanent efforts to achieve rough parity between both countries. Civil society and domestic industry in the United States will probably succeed in blocking the bilateral FTA proposal if Chile appears to offer a haven for corporations that  want to avoid strong and enforceable environmental laws so that they can compete with US domestic production and labor on more favorable terms.
In Chile, the enforcement of environmental legislation is weak and executed by diverse public service agencies, which means that there is a sector-by-sector focus on environmental policy.  However, the need for implementation reform under a more coordinated, coherent and efficient system is clearer every day. The problem is that, on the one hand, government agencies charged with implementing environmental law have various different areas of law to implement, some environmental and others that are un-related, so that some laws are left un-enforced; on the other hand, the responsibilities and competencies of public entities overlap so that there is often a duplication of efforts among distinct public institutions. 

Ironically, given this system of either no enforcement or inefficient duplication, various laws are often left unheeded.  A common example is the lack of enforcement of certain requirements and conditions under which environmental impact assesment studies are approved.  This translates, in turn, into erratic, costly and inefficient environmental inspections, with significant risk of corruption as well as complex relationships for the investigator (whether an individual or a corporation), which is required to work in collaboration with a number of different governmental entities at the same time. 

In addition, the proposed budget for implementation is reduced, and sometimes even re-directed for other purposes, during the public budget approval process. For example, the Chilean Government has had millions of US dollars approved for remodeling the building of the Ministry of Foreign Relations in Santiago, but does not have enough money to pay a living wage to the officials in charge of implementation in the southern zone of the country.

The deficiencies of the current system will cost Chile a great deal in the long run.  This is evidenced daily by the actions of the National Commission on the Environment
 in terms of the elaboration of new environmental standards and plans and the approval of studies and declarations in the Environmental Impact Evaluation System.  This also means that the implementation responsibility of CONAMA will increase and, in a not so distant future, will be the largest in terms of total economic activitiy (with an annual average increase of approximately 5% in less than 15 years over half of the funds will have had to pass by the Enviromental Impact Assessment System
. 
In summary, the current efforts for environmental decontamination and sustainable management of Chile’s natural resources bases its effectiveness in an extremely weak regulatory and enforcement system, with significant gaps in responsibility and capacity in some areas and inefficient duplication of efforts in others. 

The weakness of the enforcement of environmental law is dramatic in the forestry sector where violations are countless.  The Corporación Nacional Forestal (CONAF), a non-governmental status entity empowered to enforce forest law it is incapable of complying with the necessary activities to achieve this mandate mostly due to the lack of adequate technical and human resources
. Violations of forest laws are enforced by CONAF insofar as resources allow, but few formal complaints are registered (it is estimated around 5%). The Chilean government has not conducted any investigation or survey regarding environmental law enforcement. Furthermore, CONAF is reluctant to provide citizens access to records, reports and other publication materials related to forest law enforcement.  

Since March 2001, the Centro Austral de Derecho Ambiental (CEADA)
, a Chilean public interest environmental law firm, has been gathering background information to prove the serious failure of the Chilean government to enforce environmental law. This work has been difficult since public agencies are hesitant to disclose public records related to law enforcement capability. Therefore, CEADA has had to resort to suing CONAF for its failure to disclose public records related to law enforcement within the forestry sector during 2001
. 

On the other hand, state-run Forestry Police also have very limited resources. For instance, the Forestry Police in Osorno Province consist during year 2000 of two agents charged with the monitoring of 374,000 hectares of native forest. Of these 374,000 hectares, only 2,500 are legally authorized for cutting, but more than 7,000 hectares are logged illegally each year
.  Chilean environmental laws do not employ a “carrot and stick” scheme to promote compliance as well as deter forestry violations. 

In many countries, such as the U.S., violations may be enforced by the government or by citizens. In the Chilean forest sector, the lack of such a shared enforcement mechanism is critical given that CONAF is not enforcing the law and citizens are not allowed to promote environmental law enforcement.  In Chile, citizens can not use the judicial system to enforce these laws in the absence of governmental action to protect forests. Since there are many possible forest cases which could be brought if this were not the case, citizen enforcement – currently non-existent -- could act as a useful complement to the resources CONAF has available for prosecution.

Although D.L. 701 authorizes the court to impose penalties, judges hesitate to apply fines to large corporations. Local judges (Jueces de Policía Local) feel pressure from Congressmen, CEO’s and/or other influential authorities not to order changes or actions (for example, changes in the operation or staffing of a woodchip plant) that would potentially affect key business interests. 

Finally, we do not believe that the Agreement on Environmental Cooperation between Canada and Chile (CCAEC) provides a sound basis for negotiations, since it does not provide effective enforcement mechanisms in the event of a government’s failure to respect its own environmental laws. The fines provided for in the CCAEC are not an effective compliance mechanism, since there is no recourse for enforcement if fines are not paid.

We appreciate your consideration of these issues and look forward to an on-going dialogue following the USTR response to the issues raised in this document.

Contact: Miguel Fredes, (56) 65-313969 or Enrique Bostelmann (56) 32-699274

Email: ceada@entelchile.net 

Centro Austral de Derecho Ambiental – CEADA

Chile

� See CONAF, CONAMA, BIRF, 1997.


� Decreto Ley Nº 701, 1974 establishes the legal framework in regards to forest lands and lands suited for forestation, published in the Official Gazette, November 28, 1974, amended by Law Nº 19.561. 


� One vehicle for this practice is the Article 26 of the “Reglamento Técnico” del D.L. 701. This permits that during the regrowth of native forests following a final cut, it is permissible to substitute the original species found in the forest ecosystem with other native or introduced species on the simple condition that the intriduced species won’t cause erosion.  


� According to  D.L. 701,a small forest property owner is someone who, fufilling the requirements of the small agricultural producer –as detailed in article 13 of Law No. 18.910, works and is owner of one or more rural properties, whose holdings all together do not exceed 12 hectares in keeping with the equivalent amont in that particular  zone, as fixed in the legal text referred to previously and excluding only specified legal exceptions. 


� See Primer Seminario sobre Política Exterior y Medio Ambiente, Ministerio de Relaciones Exteriores, Santiago, Chile, 1 y 2 de Octubre de 1998. page 112 as well as following pages.


�See previous footnote.


� The mechanism to measure and evaluate these costs and benefits is normally the real or hypothetical prive that the products have in the market.  However, forestry includes impacts that do not enter into the considerations of forest product producers when they are making economic decisions because these impacts do not have a “price” and/or effects that are readily/directly felt in the market (as opposed to parellel and external effects). The first statement is particularly true in the case of those effects that are not produced in direct relation with current interventions in the natural resource ecosystem, but come to fruition in the future, as well as those “lateral” effects that affect geographic areas that are not part of the are where the intervention is directly occurring.  Some of these effects are:  loss or disruption of bio-diversity, water courses or social structure in places that were not taken into account during planning because the forest products producer does not have any legal responsibility for them.  This situation has been described in various works as one of the deficienes of “regulating effect” of the market and one of the reasons that complementary policy regulations are required that take into account lateral and future effects when engaging in the decision-making process by economic agents in the forest sector. 


� See � HYPERLINK "http://www.foe.org/eco/scissors2000/" �http://www.foe.org/eco/scissors2000/�


� The Chilean version of the EPA.


� In Spanish the system is known as “Sistema de Evaluación de Impacto Ambiental” or SEIA.


� To learn more about CONAF, check: � HYPERLINK "http://www.conaf.cl" ��www.conaf.cl� 


� � HYPERLINK "http://www.ceada.org" ��www.ceada.org� 


� See Centro Austral de Derecho Ambiental vs. CONAF, 19 Civil Court of Santiago, No. 2345-2001. 


� See, El Austral Osorno Newspaper, page 4, May 29th, 2000.
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