KEYNOTE TO THE 4TH ALL ASIA PUBLIC INTEREST ENVIRONMENTAL LAW CONFERENCE – QUEZON, PHILIPPINES

Ipat Luna, Conference Convener and Chair of Tanggol Kalikasan, Gene Mislag, Executive Director Tanggol Kalikasan, colleagues, ladies and gentlemen.

When I was invited to deliver a keynote address for this conference, I was hesitant.  Firstly, I am not a good after dinner speaker and secondly, I could not imagine what I would say to you that you did not already know.  But, Ipat here was quite confident that I fitted the bill.  So here I am, still trying to convince myself that accepting the invitation was the right thing to do.  In any event, it is now too late!  I am here, in Quezon, I am up in front of you and I must say something? 

“I must say something”? That is an amusing thought indeed!

Must we say something even when there is nothing much to say?  I have asked myself that question often as a public interest environmental lawyer.  But oddly, I have always had something to say!!!!!  I wonder why?  And it is not just me – most of the public interest lawyers I know are like that too – they always have something to say!!!

This sub species of homo sapiens – homo sapiens public interestus – has some rather prominent distinguishing features.  They are very outspoken – they can hardly comprehend the meaning of “silence” except when awestruck by nature’s beauty.  They risk life, family, property and job contrary to the settled laws of survival.  They reproduce very slowly because they believe in population control.  They are endangered because their habitat has been destroyed by white and blue-collar workers and by other sub-species that mimic them.  They have a symbiotic relationship with public interest scientists, honest and truthful government officials, information bootleggers and the remnants of the hippie movement.  They are hated by homo sapiens industriales and homo sapiens governmentalis some of whom, more often than not, see them as pests and nuisances.

But, oddly, they are the most important agents of change in the ecology of the homo sapiens! They are the cleaner shrimp of the Great Barrier Reef, scavenging on the rot and cleaning things up.  They are the lookouts in the community of monkeys – looking out for predators and danger and yakking away when they see it to warn everybody else!.  They are the stationary atoms in a centrifuge when all other particles are spinning around – they refuse to budge – holding together the whirlpool.  They are the catalysts as in a titration indicating when things are changing and often being the ones who initiate and motivate change.

It is to their work in Asia that this conference is dedicated.  They have come together since 1990 – in Nuwara Eliya (Sri Lanka), in Baguio (Philippines), in Sydney (Australia) and now in Quezon (Philippines) – so that they can take stock of what has happened, where they are and where they are headed.  To them I say – charge on sweet souls – your work is so important for the earth and for humanity.

A month or two ago I was watching a BBC programme on Nobel Laureates.  The BBC had brought together the Nobel Laureates of 2002 in the famous Royal Library in Sweden.  They were all talking about why, what and how they had achieved something novel and groundbreaking – in physics, in biology, in economics etc.  One of them talked about how after the usual merry-making on new years day – he went to the laboratory to complete some analysis while the others continued dancing.  He said he expected it to be no more than the usual rigorous and tedious calculations he had done for years.  As he worked, suddenly a picture began to appear that he had never seen before – something new – a new understanding of the problem he was working on – and he knew at once he had the answer.  He said he was brimming with excitement.  The commentator observed that few would be spending their new year at work in a lab!

As they talked on it was clear that each of these Nobel Laureates had something ticking within them – like a clock – an urge – to look and go where others had not – to leave something worthwhile behind.  As they talked, it dawned on me that it was this same urge driving public interest activists – lawyers and scientists and others.  Except there, work never gets them a Nobel Prize!  Public interest activists have an inner urge to keep going where others have not – and an urge to leave something of value behind.  In turn that could bring publicity, social acceptance and power – effects all public interest activists have to beware of.

The Villa Escudero is a beautiful place – as is its setting.  From the moment I saw it on the Internet, I had made up my mind to come – whether I had anything to say or not!  Let me take this opportunity to thank Ipat Luna, Genee Mislag and all the other officers of Tangoll Kalikasan for the great organising they have done to make this conference happen.  I hope that the torch will be carried forward and we will meet again in a few years to take stock.  I am sure you would all agree that our stay here has been comfortable and that we are beginning to enjoy the companionship very much.  The Filipinos never fail to fascinate me – they are always jolly – always singing and dancing – always full of the community spirit.  The lady at the Philippine mission in Geneva where I went for my visa was humming!  So was the young man seated next to me filling out an application for a new Philippines passport!  Soon it will time to leave and we will all feel a pang of sadness, always the most difficult part of meetings like this.  But like the Filipinos and I must say the Latin Americans – lets burn that bridge when we come to it!

Enough dallying - So, what do I have to say?

I thought that it might be good to look at the broad canvass of public interest environmental law across Asia since our last meeting in Sydney (1998); identify trends and ask ourselves some hard but necessary questions.  That is what I plan to say.  What I say may actually end up raising more questions that it answers – but that is the nature of public interest work – we ask more questions than we answer!

I recall travelling to Sydney from Colombo for the 3rd AAPIELC.  It was in the fall of 1998.  I will never forget that trip – We were flying a very long distance with our 3-month-old daughter – Liyanga.  Everybody was shocked that we would do that – but we did!  Liyanga is now 5 ½ years old and I have become a single parent.  She remembers nothing of that trip!  So much has changed in my personal life – and so much has changed in Asia’s public interest environmental law as well.

Parenthood – especially single parenthood – changes everything.  We so often speak about inter-generational equity without feeling it in our hearts.  The judgement of the Philippines Supreme Court in Oposa Vs. Factoran was held up as the leading statement on intergenerational equity.  But, more recently, public interest lawyers in Asia have begun to question whether the Oposa case achieved all that is claimed for it.

More telling than the Oposa case and its words is a face-to-face encounter with the “future generation”.  Parenthood brought for me a daily encounter with the future generation – and I have no doubt this is the case for all parents single or not.  There is nothing more telling than when a child looks into your eyes and asks, “how does it rain father?” or “why do people die?” or “How long will I live father?”  Suddenly you become aware about future security – you become aware about issues that go beyond your own lifetime – you begin to see yourself as a caregiver and provider for your children – you begin to grapple with intergenerational equity on a daily basis.  You feel it in your heart.

Highly innovative legal developments are being undertaken all across Asia.  I would be so bold as to say that Asian judges and lawyers are setting the stage for a new environmental jurisprudence that far outstrips any other like development in the world.  Grassroots public interest lawyers are driving that innovation.  It started way back in the mid 1980s and has continued to grow exponentially to this day.  

Since Sydney, some important cases have been won and lost-

· In an initiative by the Environmental Foundation Ltd of Sri Lanka in 1999 a government scheme to hand over a large extent of land for phosphate mining to joint venture companies was enjoined by the Supreme Court.  The case was a landmark for many reasons.  First, it recognized that fundamental rights (human rights) may well be shared or common to a community and as such when violated, any member of the community could apply to redress the violation.  Secondly, it recognised that attempts by the government to bend backwards to grant exemptions and privileges to foreign companies in order to attract investment violated the guarantee of equality.  Thirdly, it established a new doctrine for holding governments accountable for the dereliction of environmental duties in managing natural resources.  The “guardianship doctrine” as the court called it was derived from ancient thinking among Sri Lankans.  The doctrine was based on the notion that the State and the people are joint managers of natural resources and that the State’s guardianship of resources was not based on legal ownership of natural resources.  In one breadth, the court essentially created a set of joint guardians for resources – the State and the people – enabling potentially any one to petition the court for violation by the State or a group of people of guardianship duties.  In doing so, the court specifically rejected the Roman and English law based doctrine of the public trust and stated that this was too narrow and confusing for the challenge at hand.

· But even as the Sri Lankan Supreme Court was instituting a broader doctrine for natural resource protection, courts in India, Philippines and Bangladesh were declaring that the public trust doctrine – based on the Roman and English law- was applicable to natural resource protection in those countries.  Perhaps we need to take stock of these two doctrines – the guardianship doctrine and the public trust doctrine – and ask ourselves which is more favorable and then actively advocate the appropriate one for the future.  We are all trained in the civil or common law originating in Roman and English legal concepts.  But, our own ancient Asian law and culture may contain natural resource friendly doctrines waiting to be woken up.  We must not stop looking in those places. 

· Across Asia, courts have essentially broadened or completely swept away old rules about locus standii and allowed concerned and public-spirited citizens and NGOs to bring cases concerning environmental issues before the courts.  The trend started in India in the mid 1980s lead by M.C. Mehta and has, as of today, completely swept right across south Asia – from Nepal to Sri Lanka and Bangladesh to Pakistan.  That trend is also true for South East Asian countries though the approach has been somewhat more cautious.  I do not plan to dwell on this aspect.  Firstly, most of you present here know about that development well.  Secondly, we have and will continue to hear more about them throughout this conference.

· Likewise, the right to a healthy environment has been carved out of or linked to many human rights across Asia.  The right to life features prominently all across South Asia in this development.  But other human right including the right to equality before the law, the rights to residence and movement have all played a part in shaping some aspect of the right to a healthy environment.

·  Important principles such as the polluter pays principle and the precautionary principle have found their way into the judgements of courts.  In turn, these principles are having positive consequences on environmental jurisprudence.  The precautionary principle has enabled the shifting of the burden of proof to developers to show that environmental harm will be absent or minimal.  The polluter pays principle has enabled the courts to develop heads of liability for pollution that did not previously exists.

· Courts across Asia are showing that they are not afraid to learn and adapt and adopt ideas and jurisprudence from other countries.  Cross-fertilization has become the order of the judicial day.  The Indian Supreme Court recommended the establishment of an Environmental Tribunal citing the Land and Environment Court of New South Wales as a model.  The Supreme Court of Bangladesh cited the Sheila Zhia case from Pakistan.  Sheila Zhia participated in the first All Asia conference in Nuwara Eliya.  So did M.C Mehta.  The late Dr. Farooqi from Bangladesh was at the 2nd All Asia conference in Baguio.  The Nepali Supreme Court cites MC Mehta’s cases from India.  M.C Mehta has participated in Nepali Supreme Court hearings.  The Sri Lankan Supreme Court cites decisions from the International Court of Justice and the Indian Supreme Court.  

But, there have also been defeats – and resounding ones at that.  

· The Narmada dam case in India was a great defeat not just for the tribals, displaced people and the Narmada Batrchao Andolan (the petitioner) but also for environmental law generally.  Both the final judgement and the interim order allowing the dam height to be raised were legally flawed.  Worse still, the Indian Supreme Court castigated the Petitioner and its leader Ms. Medha Patkar and the leading Indian writer Arundhathy Roy for statements made by them commenting on the interim order and its impact.  The court described the statements as a “vicious stultification and vulgar debunking” of the proceedings and that, such statements cannot be allowed to “pollute the stream of justice”.  But more about this later.

· The decision rejecting the writ application against the Colombo-Matara (Sri Lanka) expressway (1999) challenging the EIA on the basis that environmentally friendly alternatives such as the railway option had been considered was a blow to EIA jurisprudence.  The Sri Lanka’s Court of Appeal presided by Upali de Z. Gunawardene J made that worse by ordering punitive costs against the NGO that came before it as a public interest Petitioner.  The jurisprudence was further damaged when the Sri Lankan Supreme Court affirmed the decision and refused to look at the case in appeal.

· The Privy Council’s decision on the Challilo Dam in Belize – though not a case from Asia – had ripple effects on Asian countries with a British colonial history.  Again, development without rigorous examination of environmental impacts and non-transparent decision-making won the day.  The Maya people, the fishermen and the small landholders lost.   By a 3:2 decision, the Privy Council held that there had been an adequate examination of environmental impacts.  But, the dissentient opinions come out as being stronger, both on the facts and the law.

How should we approach these cases – the victories and the defeats?  It is quite clear to me, that the legal arena has outlived the sweatband wearing and flag waving activists lawyer type.  These may still have a valid and useful role in public campaigns, but no longer in the arena of legal battle.  In the legal arena, we need somewhat more sophisticated and better-trained and armed legal gladiators – These cases suggest the kind of skills and training we need now as public interest litigators.

On the one hand, courts across Asia are opening their doors to public interest litigation and lowering the thresholds of locus standii.  But, while they are letting in more cases, they are also attempting to balance the interests of developers and community environmental concerns.  They are less and less willing to give relief in the form of outright injunctions and mandatory order.  They are increasingly willing to consider win-win solutions, alternate dispute resolution mechanisms and combinations.  Balancing development and environment has brought the Asian judiciary to a new point – a point where they have to struggle with the realities of poverty, joblessness and unemployment, lack of state funding for environmental projects etc on the one hand and ecological health, public health and future generations on the other.  That is not an easy struggle for even the most knowledgeable and skilled environmental lawyers and scientists.  Some environmental issues are complex and intractable.

In the light of these developments, what does the future look like?  In a sense, I am privileged to have been a public interest environmental lawyer for along time.  But even more privileged that I have some limited experience working as a public official for two years within the Sri Lankan Ministry of Environment and Forests and the Central Environmental Authority.  And now some additional experience as a international civil servant.  These two experiences have given me some insight into the way government and international institutions work.  As I step back from these experiences and ask myself what public interest lawyers can do better – a number of ideas come to my mind.  I want to share these with you, even though some may be controversial.  But before I do so, I must say that I find it hard to work for the private sector.  Nevertheless, I have spent many hours taking with corporate environmental lawyers in an attempt to get an insight into their work and role.

In summary: There is greater latitude for access to courts and administrative institutions for environmental causes and environmental justice.  But, Courts are more discriminating than before in fashioning remedies.  Corporations have got smarter.  Government has got cleverer.  

There was a time Corporation simply did not listen and/or just did not know and/or knew but deliberately did all they could to avoid doing something about environmental problems.  Environmentalism did not spare them – and over the last two decades, the environmental movement has achieved much.  We need to step back and assess what has been achieved.  Corporations are generally more aware about environmental problems they create.  They are more willing to talk and negotiate with communities.  They do not wish to be seen as environmentally irresponsible.  A few understand that complying with environmental regulations and reducing waste actually may have economic benefits as well.

Likewise, government has also become more sensitive to the need to share information, consult with affected parties, indulge in participatory decision-making and balance competing interests.  Over the past two decades we have ensured that, more freedom of information laws, participatory decision-making requirements and citizen enforcement provisions have been put on the statute book.  Enforcement however, has remained the weakest element in governmental action all across Asia.

Another phenomenon of importance is that corporations, NGOs and government have all benefited from an influx of young blood in the form of environmentally aware and educated officers.  Environmental education and skills have improved in the past two decades and Asia has seen several institutions of higher learning where everything from environmental law and science to environmental engineering and economics is taught.  Besides, I have watched many NGO personnel going to government and corporations and many governmental personnel going to NGOs and corporations.  I have also seen, although in fewer numbers, corporate people going to NGOs and government.  There has been a good amount of mixing and the knowledge base on environment within corporations, government and NGO’s has improved.

All this means that it would be short-sighted for public interest activists to paint all of government or corporations with one brush – all black or all red!!  There are now people within these institutions who are involved in a struggle like public interest activists to reform the institution and do what is right by the environment.  Painting with one brush inevitably weakens their hand and strengthens the hand of those who want to ignore environmental concerns.  Should we be more discriminating in rendering our criticisms?  Should we not improve our own legal, scientific and economic scholarship?  Should we practice what we preach?  When we preach transparency and accountability, should our organizations and we also be transparent and accountable?  Should we police ourselves lest we become laws unto ourselves?  Will these steps not increase our own credibility?

The new public interest lawyer is a litigator for the community with a diversity of legal and scientific colleagues around the world – helping make discerning scientific and legal evaluations.  The new public interest lawyer is one who cooperates with Government and corporations (without compromising his/her integrity) to further the environmental agenda that benefits the public.   The new public interest lawyer is one who advocates viable and economically better alternatives to development.  The new public interest lawyer is not an extremist – but rather a creative thinker looking for alternatives solutions within the need to balance environment and development.  The public interest lawyer’s role has changed and the sooner we stake stock of that the more effective we can be.  No longer is it good enough to ask for an injunction – we need to do more.  That said, there would be those exceptional cases, where the best thing for the environment would be an injunction.



