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EXECUTIVE SUMMARY 
This submission is in response to an invitation from the South African Bureau of Standards (‘SABS’) to submit comments on proposed amendments to South African National Standard 10118, THE AERIAL APPLICATION OF PESTICIDES (‘SANS 10118’). 

Evidence suggests that exposure to chemicals used in aerial pesticide spraying has impacted the health of residents in South Africa.  These incidences have emerged among persons living and working in rural areas where pesticide spraying is most widespread.  In 2008, the Department of Water Affairs and Forestry Resource Quality Services (‘DWAF’) issued a lengthy report in response to complaints from residents who have experienced detrimental health effects associated with aerial pesticide spraying in and around Groblersdal.  This document, Report: An Assessment of Agricultural Pesticides in the Upper Olifants River Catchment ('Olifants Report')  presents evidence of pesticide contamination in a region where aerial spraying is, unfortunately, typical of agricultural practices throughout South Africa.

Regrettably, potential threats to human health and natural resources may be traced in large measure to the national government’s inadequate response to violations related to aerial pesticide spraying.  For example, labels for pesticides approved for aerial application state that chemical drift shall not be allowed to contaminate water or adjacent areas.  Despite these statutory obligations, the Olifants Report reveals that chemical drift from aerial spraying has contaminated water bodies in the Groblersdal region. 

The disregard for statutes and regulations intended to protect the public encompasses the related problem of environmental degradation caused by aerial pesticide spraying.  The findings in the Olifants Report support this critical assessment.  There,  the DWAF identified chemical pesticides present in water bodies at levels which exceeded guidelines used by the report’s authors to determine water quality.  A number of the chemicals found in excess of water quality guidelines include many of the pesticides most frequently sprayed in the area.  Further, oganophosphorous pesticides such as those contaminating water bodies in the Upper Olifants River Catchment do not persist for long periods in the environment, thus presenting an even more compelling argument that contemporaneous aerial spraying has harmed the region’s natural environment.

The conditions described above implicate a number of constitutional norms and principles, including the right to life, children’s rights, and environmental rights as enshrined in the Bill Rights.  In exercising regulatory power which implicates the public interest, the SABS Standards Division must have regard for the State’s paramount duty to respect, protect, promote, and fulfill the Bill of Rights and the Constitution.  The advancement of human rights and freedoms and adherence to constitutional imperatives provide the foundation for our democracy.  This principle is recognized in Section 2 of the Constitution, which establishes the Constitution as ‘the supreme law of the Republic,’ such that ‘law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.’  Accordingly, SABS’ duty to promote and protect the Constitution and the Bill of Rights obligates SABS to revise standards for aerial pesticide spraying in a manner which provides greater protection for human health and the environment, including vulnerable sectors of the population, such as children, the aged, and those afflicted with ailments such as tuberculosis and HIV/AIDS.

The impacts and risks associated with aerial pesticide spraying have been the subject of extensive regulatory action in foreign jurisdictions.  Recently, the European Union (‘EU’), as part of a larger policy initiative analyzing the overall sustainability of agricultural pesticide use, adopted a Framework Directive which addresses many of the same concerns raised in this submission.  Because section 39(1) of the Constitution provides that judicial bodies in South Africa ‘may consider foreign law’ when determining whether a particular act of government reasonably conforms to the Bill of Rights, the EU’s approach to regulating aerial pesticide spraying can serve as a guidepost in assessing whether SABS has taken appropriate measures to address similar concerns.  
Of primary concern in the EU Framework Directive is the protection of human health and sensitive environmental areas from spray drift.  The Framework Directive accordingly introduces mitigation measures that include the creation of buffer zones around waterways and the establishment of no or significantly-reduced pesticide application zones.  With limited exceptions, the Framework Directive prohibits aerial spraying; when strict conditions for aerial use have been met, preference is given to application devices with low-spray volume.

In view of potential harms posed by aerial pesticide spraying to human health and the environment, this submission calls upon the SABS Standards Division to revise SANS 10118 in a manner consistent with its legal duty to protect and promote the rights of South African residents.  
Our client submits that the revised standards must reflect an overarching approach premised on: (1) reducing the risks and impacts of aerial pesticide spraying on human health and the environment, and (2) monitoring and surveying those same risks and impacts.  Accordingly, a revised SANS 10118 must incorporate, at a minimum, the following features: 

(1) aerial spraying pesticide spraying, except as under limited conditions described below, is to be prohibited;
(2) aerial pesticide spraying may be permitted only when: (i) aerial spraying represents clear advantages in comparison with other spraying methods in terms of reduced impacts on human health and the environment, or (ii) there are no viable alternatives;
(3) any party wishing to engage in aerial pesticide spraying must submit to the Department of Agriculture a proposed application plan, which shall only be approved if conditions as set forth in (2) justify aerial spraying;
(4) for any aerial application meeting the conditions set forth in (2), the best available technology to reduce drift must be used;
(5)  pesticides must be explicitly approved for aerial spraying by the Department of Agriculture following a risk assessment addressing impacts to human health and the environment;
(6) mandatory mitigation measures to minimise the risk of off-site pollution caused by spray drift,  including (i) the establishment of buffer zones to protect non-target aquatic organisms, surface and groundwater bodies, and areas of human settlement and activity, such as public parks and gardens, sports and recreation grounds, school grounds and children's playgrounds, and healthcare facilities, and (ii) the prohibition of spraying on or along roads, railway lines, very permeable surfaces or other infrastructure close to surface water or groundwater,  and sealed surfaces with a high risk of run-off into surface water or sewage systems; 
(7) as a precautionary interim measure, buffer zones as referenced in (6) must be no less than 5 km around sensitive areas (see below); in addition to imposing interim buffers zones, the Department of Agriculture must expeditiously complete pesticide-specific drift evaluations to determine the appropriate size for permanent buffer zones and whether other mitigation are necessary to protect human health and the environment from spray drift;    

(8) enhanced public capacity to monitor aerial pesticide spraying in the form of public access to applications plans for aerial spraying and records of all aerial applications; 
(9) periodic health assessments by the Department of Health for residents and workers in areas of sustained aerial spraying; 
(10) more stringent enforcement of relevant standards, statutes, and regulations in the form of: (i) joint and several liability for sponsors, pilots, and aerial application companies responsible for aerial pesticide spraying which harm human health or the environment or otherwise violates label restrictions, (ii) suspension, revocation, and/or denial of licenses for registered pest control operators and/or aerial application companies which violate pesticide label restrictions, and (iii) requirements that sponsors and aerial spraying companies maintain proof of insurance or bond coverage to compensate for health and/or ecological damage; 
(11)  any proposed revisions to standards or regulations governing the aerial application of pesticides must be published for public comment
I. LEGAL BASIS OF SUBMISSION
This submission is in response to an invitation from the South African Bureau of Standards (‘SABS’) to submit comments on proposed amendments to South African National Standard 10118, THE AERIAL APPLICATION OF PESTICIDES (‘SANS 10118’).
  Based on our communications with SABS officials, it is our understanding that the SABS Standards Divisions intends to amend certain provisions of SANS 10118 to more clearly delineate the respective duties and obligations of sponsors, distributors/manufacturers, and aerial application companies. 

Our client welcomes efforts by SABS to improve regulations that profoundly impact the health and safety of the country’s residents; however, as set forth in this submission, we contend that such a limited amendment fails to address the scope of concerns raised by the experience of aerial pesticide spraying in South Africa.  In light of the State’s legal duty to take all reasonable, positive steps to prevent foreseeable harm from aerial pesticide spraying, this submission outlines numerous proposed revisions to SANS 10118. 
II. CHEMICAL DRIFT FROM AERIAL SPRAYING CONTRIBUTES TO PESTICIDE EXPOSURE 

Studies undertaken in the Unites States estimate that about 40% of aerial pesticide spray leaves the target area, and that less than 1% reaches the target pest. 
  Similarly, Canadian researchers concluded that chemical drift occurs whenever any agricultural pesticides are applied aerially.
  Depending on the type of pesticide sprayed, the conditions during application, and the terrain over which the pesticide is being applied, drift from aerial spraying can migrate from several hundred meters to up to 80 km.
  
Research indicates that pesticide drift can increase pesticide exposure.  For example, a 1993 study by the National Resource Council (U.S.) determined that spray drift can contribute to overall pesticide exposure, and that ‘[e]xposure to pesticide residues from ambient air sources is generally higher in areas close to agricultural lands.’
  In 2005, a report prepared by an official at the Washington State (U.S.) Department of Health declared that exposure to ‘[p]esticide drift is an important cause of pesticide-related illness.’
  As a general matter, respiratory absorption of chemicals ‘tends to be more rapid than through absorption through other routes of exposure, because of the abundant blood supply in and the thinness of the alveolar membrane.’

III. CHEMICALS USED IN AERIAL PESTICDE SPRAYING HAVE IMPACTED THE HEALTH OF RESIDENTS IN AREAS OF COMMERICAL ARGICULTURAL ACTIVITY

Evidence suggests that exposure to chemicals used in aerial pesticide spraying has impacted the health of residents in South Africa.  These incidences have emerged among persons living and working in rural areas where pesticide spraying is most widespread.

In 2008, the Department of Water Affairs and Forestry Resource Quality Services (‘DWAF’) issued a lengthy report in response to complaints about contamination by aerial pesticide spraying in zones of sustained commercial farming.  Although limited in geographic scope to the Groblersdal, Report: An Assessment of Agricultural Pesticides in the Upper Olifants River Catchment (‘Olifants Report’) 
 presents evidence of pesticide contamination in a region where aerial spraying is, unfortunately, typical of agricultural practices throughout South Africa.  In and around Groblersdal pesticides containing toxic organophosphate and carbamate chemicals have been repeatedly applied to a number of crops, including cotton, maize, citrus, and heat.
  Medical patients in the region have displayed a catalogue of symptoms consistent with exposure to pesticides:  headaches, dizziness, asthma, and nausea.  Increased incidence of these symptoms has correlated with heightened spray activity.
  Of even greater concern, the effects of endocrine disruption, including miscarriages and sexual development abnormalities in young children, have been observed among persons resident in and around Groblersdal.  These and other serious conditions are associated with exposure to the chemicals found in agricultural pesticides.
 
Children in rural areas where aerial pesticide spraying is most prevalent are especially at risk of pesticide poisoning from spray drift.  In these areas, the proximity of many farm workers’ homes to their working environment renders the workers and their families vulnerable to pesticide exposure from spray drift.
  Demographic factors have become a pressing concern in recent years as small towns and residences have steadily encroached on the fringes of farmlands.
  Families in these areas that lack resources for recreational spaces or childcare have little choice but to allow children to play in and around vineyards and fields during and after pesticide application.  As a result, children may be exposed to harmful toxins either directly from inhalation of chemical drift or from contact with foliar or soil residues.  Research suggests that because infants and children are (1) growing and developing, (2) have more rapid metabolic rates than adults, and (3) differ from adults in their ability to activate, detoxify, and excrete xenobiotic compounds, they are especially vulnerable to harms from pesticide exposure.
  

IV. THE NATIONAL GOVERNMENT HAS FAILED TO PROTECT HUMAN HEALTH AND THE ENVIRONEMNT FROM THE DANGERS OF AERIAL PESTICIDE SPRAYING
Regrettably, evidence of harm to residents and natural resources in agricultural areas may be traced in large measure to the national government’s failure to implement and enforce appropriate standards for aerial pesticide spraying.  

Aerial pesticide spraying is regulated by the Department of Health pursuant to the Hazardous Substances Act, 1973 (Act No. 15 of 1973) (‘HSA') and by the Department of Agriculture pursuant to the Fertilizer, Farm Feeds, and Agricultural Remedies Act, 1947 (Act No. 36 of 1947) (‘FFARA’).  Under the auspices of the HSA, SANS 10118, the subject of this submission, governs directly the aerial application of pesticides.
  FFARA establishes additional guidelines for aerial pesticide spraying.  Relevant provisions of FFARA state that pesticides may only be used according to the manner and method prescribed by the product’s label.
  These strictures apply to any juristic person who ‘for reward or in the course of any industry, trade or business,’ uses or recommends the use of any registered pesticide.
  SANS 10118 contain similar requirements, for example declaring that all ‘aerial application compan[ies] . . . shall strictly adhere to all recommendations and warnings stated on the approved [product] label.’
  This provision is made with explicit reference to parallel obligations imposed under FFARA.

Labels for pesticides approved for aerial application, such as those used on farms in the area surrounding the Upper Olifants River Catchment, state that chemical drift from aerial application shall not be allowed to contaminate water or adjacent areas.  Despite these restrictions, the Olifants Report indicates that chemical drift from aerial spraying has contaminated water bodies in the Groblersdal region.  Notably, the report ‘only consider[ed] the input of pesticides via spray drift,’ as ‘[d]ue to the high frequency of aerial application in the area, spray drift was assumed to be the major immediate input’ contaminating the water bodies analyzed.
  Based on the assumption that aerial pesticide spraying played a significant role in contaminating water bodies, each pesticide found in excess of relevant water quality guidelines likely represents the accumulation of repeated violations of SANS 10118 and FFARA.
   
To illustrate by example, the label for Dursban 480 EC, a widely-used commercial pesticide manufactured by Dow AgroSciences and containing the active ingredient chlorpyrifos, includes the standard prohibition on contaminating water bodies from chemical drift.  However, the government’s findings reveal that chlorpyrifos levels in six of the seven locations tested in the Upper Olifants River Catchment exceeded guidelines used by the authors of the Olifants Report’s to determine water quality.
  
The Olifants Report provides additional support for the critical assessment of the State’s response to dangers associatd with aerial pesticide spraying.  As noted above, the DWAF identified numerous chemical pesticides present in water bodies in the Groblersdal region at levels which exceeded detection limits for water quality guidelines.
  A number of the chemicals found in excess of water quality guidelines include many of the pesticides most frequently sprayed in the area.
  Further, oganophosphorous pesticides such as those contaminating water bodies in the Upper Olifants River Catchment do not persist for long periods in the environment, thus presenting an even more compelling case that contemporaneous aerial spraying has contaminated the region’s natural environment. 

Penalties for violating label restrictions, which include imprisonment for a term of up to two years and/or a monetary fine, have not deterred violations of laws restricting aerial pesticide spraying.
  At the same time, residents in areas with significant aerial pesticide spraying continue to be exposed to potentially life-threatening harms.  Based on these conditions, we submit that the experience to date in South Africa demonstrates that the current regulatory regime has failed to address the challenges presented by aerial pesticide spraying.
V. THE NATIONAL GOVERNMENT HAS A LEGAL DUTY TO PROTECT HUMAN HEALTH AND THE ENVIROMENT FROM HARMS RELATED TO AERIAL PESTICIDE SPRAYING
The experience of aerial pesticide spraying as described above implicates a number of constitutional norms and principles, most notably the right to life, children’s rights, and environmental rights.  In exercising public power, the SABS Standards Division must have regard for the State’s paramount duty to respect, protect, promote and fulfill the Bill of Rights and the Constitution.  Further, when exercising this authority, SABS is required to take account of all information material to its functions and to its constitutional mandate.   Accordingly, the SABS Standards Division has a legal duty to revise standards governing aerial pesticide spraying in a manner consistent with its obligation to promote and protect the Constitution and the Bill of Rights.
1. The SABS Standards Division must take account of all relevant information when revising standards governing the aerial application of pesticides 

The SABS Standards Division is required under terms of the Promotion of Administration of Justice Act 3 of 2000 (PAJA) to take into account all relevant information when making regulatory decisions regarding the aerial application of pesticides.  Under section 6(2)(e)(iii) of PAJA, administrative action is reviewable ‘because irrelevant considerations were taken into account or relevant considerations were not considered.’   It is submitted that ‘relevant considerations’ necessarily include information such as that contained in the Olifants Report identifying the extent to which the lack of a coherent approach to aerial pesticide spraying has endangered human health and the environment.
  

The above principle of administrative law applies equally, if not more stringently, when the decision-maker exercises a legislative power ‘in the public interest,’ as when SABS acts under applicable sections of the HSA and the FFARA.  In the Pepcor case, the Supreme Court of Appeal established the scope of a functionary’s duty when exercising legislative power which implicates ‘the public interest.’ 
  First, Cloete JA held that material facts must support the use of such power.  Second, where a functionary initially acts without knowledge of material facts, the functionary may -- depending on the legislation involved and the nature and functions of the public body -- seek judicial review of that decision in light of any material facts which have subsequently come to his or her attention.
 
2. The SABS Standards Division has a duty to protect and promote the rights in the Bill of Rights

The SABS Standards Division must have regard for fundamental rights in the Constitution, and the paramount duty on the State to respect, protect, promote and fulfill the rights in the Bill of Rights, when exercising public power by regulating aerial pesticide spraying.
  The advancement of human rights and freedoms, and adherence to constitutional imperatives, is foundational to our democracy. Section 2 of the Constitution establishes the Constitution as the ‘the supreme law of the Republic,’ such that ‘law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.’

The centrality of the Bill of Rights is expressed in section 7(1) of the Constitution, which provides: ‘[t]his Bill of Rights is the cornerstone of democracy in South Africa. It enshrines the rights of all people in our country and affirms the democratic values of human dignity, equality and freedom.’  Under section 7(2), the State has a constitutional duty to ‘respect, protect, promote and fulfill the rights in the Bill of Rights.’   
The provisions of the Bill of Rights bind the State as well as natural and juristic persons, as expressed in section 8:  
‘8(1) The Bill of Rights applies to all law, and binds the legislature, the executive, the judiciary and all organs of state. 

(2) A provision of the Bill of Rights binds a natural or a juristic person, if, and to the extent that, it is applicable, taking into account the nature of the right and the nature of any duty imposed by the right.’  

The Constitutional Court has repeatedly emphasised that constitutional rights must be generously interpreted.
  The Constitution also lays down certain principles of interpretation.  These are embodied in s 39 of the Constitution, which provides: 
‘39(1) When interpreting the Bill of Rights, a court, tribunal or forum – 

   (a) 
must promote the values that underlie an open and democratic society based on human dignity, equality and freedom;  


(b)
must consider international law; and 


(c)
may consider foreign law; 

    (2) When interpreting any legislation, and when developing the common law or  

customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights . . .’

The meaning and import of the injunction contained in s 39(2) has been interpreted by the Constitutional Court as follows:  
This means that all statutes must be interpreted through the prism of the Bill of Rights. All law-making authority must be exercised in accordance with the Constitution.
 
The relevant provisions in the Bill of Rights that inform SABS’ exercise of regulatory power with regard to harmful agricultural remedies include: 
(i) The right to life
The entrenchment of an unqualified right to life in the Constitution requires the State to take a leading role in affirming respect for human life and dignity.  This obligation was articulated by the Constitutional Court in S v Makwanyane, where Langa CJ held that the State should act as ‘a role model’ for our society by demonstrating its regard for human life.
  Importantly, the right to life imposes a positive duty on the State to protect the lives of its citizens.
  Moreover, the right to life incorporates a right to an existence consonant with human dignity, which the State must protect. As O’Regan J stated in S v Makwanyane: 
The right to life is, in one sense, antecedent to all the other rights in the Constitution. Without life in the sense of existence, it would not be possible to exercise rights or to be the bearer of them. But the right to life was included in the Constitution not simply to enshrine the right to existence. It is not life as mere organic matter that the Constitution cherishes, but the right to human life: the right to share in the experience of humanity. This concept of human life is at the centre of our constitutional values. The Constitution seeks to establish a society where the individual value of each member of the community is recognised and treasured . . . The right to life, thus understood, incorporates the right to dignity. So the rights to human dignity and life are entwined . . . 
     

Aerial pesticide spraying threatens the very air that we breathe; there cannot be any doubt that the State has a duty to protect persons residing within its borders from these harms.
(ii) Children’s rights 
Section 28(2) of the Constitution provides that ‘[a] child’s best interests are of paramount importance in every matter concerning the child.’  Section 9 of the Children’s Act 38 of 2005 similarly states: ‘[i]n all matters concerning the care, protection and well-being of a child the standard that the child’s best interest is of paramount importance, must be applied.’ The ‘best interests of the child’ principle is affirmed in international instruments, including Article 3 of the 1989 UN Convention on the Rights of the Child (ratified by South Africa in 1995),
 and Article 4 of the 1990 African Charter on the Rights and Welfare of the Child (ratified by South Africa in 2000).
 Article 4 of the African Charter imposes a broad duty on officials, as it provides that ‘[i]n all actions concerning the child undertaken by any person or authority the best interests of the child shall be the primary consideration.’ In view of section 39(1)(b) of the Constitution, which establishes that, ‘[w]hen interpreting the Bill of Rights, a court . . . must consider international law,’ these instruments are relevant to determining whether SABS has reasonably responded to evidence demonstrating the inadequacy of standards governing aerial pesticide spraying.

 Rights promoting and protecting children’s well-being are particularly salient in the context of regulating aerial pesticide spraying.  As noted above, children are especially vulnerable to certain detrimental effects of pesticides, and in particular to the potentially life-long effects organophosphorous pesticides.
  
(iii) Environmental rights
The environmental rights under section 24 of the Constitution provide: 
‘Everyone has the right - 

(a)
to an environment that is not harmful to their health or well-being; and 

(b)
to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that -  



(i)
prevent pollution and ecological degradation; 



(ii)
promote conservation; and 

        (iii)
secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development.’

By virtue of s 24, environmental considerations, often ignored in the past, have been given their rightful place in the Constitution.  This elevation to prominence was described in Director: Mineral Development, Gauteng Region and Another v Save the Vaal Environment and Others
: 
Our Constitution, by including environmental rights as fundamental, justiciable human rights, by necessary implication requires that environmental considerations be accorded appropriate recognition and respect in the administrative processes in our country. Together with the change in the ideological climate must also come a change in our legal and administrative approach to environmental concerns. 
Accordingly, regard must be had to the importance of the environmental rights guaranteed in the constitution, which was articulated by Claassen J in BP Southern Africa (Pty) Ltd v MEC for Agriculture, Conservation, Environment and Land Affairs:

[T]he constitutional right to environment is on a par with the rights to freedom of trade, occupation, profession and property entrenched in ss 22 and 25 of the Constitution. In any dealings with the physical expressions of property, land and freedom to trade, the environmental rights requirements should be part and parcel of the factors to be considered without any a priori grading of the rights…The balancing of environmental interests with justifiable economic and social development is to be conceptualised well beyond the interests of the present living generation. This must be correct since s 24(b) requires the environment to be protected for the benefit of 'present and future generations. 
In overseeing the regulation of aerial pesticide spraying, the SABS Standards Division is at the centre of an administrative process which fundamentally concerns the right of every person to an environment that is not harmful to their health or well-being.  
VI. THE REGULATION OF AERIAL PESTICIDE SPRAYING IN FOREIGN JURISDICTION SUPPORTS OUR CLIENT’S PROPOSED REVISIONS  TO SANS 10118 

The impacts and risks of aerial pesticide spraying, and in particular harms associated with spray drift, have been the subject of extensive regulatory action in foreign jurisdictions.  Recently, the European Union (‘EU’), as part of a larger policy initiative analyzing the overall sustainability of agricultural pesticide use, adopted a Framework Directive which addresses many of the same concerns raised in this submission.  The EU’s response to problems associated with aerial pesticide spraying serves as a critical guidepost for assessing the efficacy of relevant domestic regulations.   Further, outcomes from this body -- composed of diverse Member States with varying levels of economic development and access to technical expertise -- are a particularly apt point of reference for the South African experience.  Because section 39(1) of the Constitution provides that judicial bodies in South Africa  ‘may consider foreign law’ when determining whether a particular act of government reasonably conforms to the Bill of Rights, the EU’s approach to regulating aerial pesticide spraying can serve as a guidepost in assessing whether SABS has taken appropriate measures to address similar concerns about human health and the environment.  
In 2006, as part of a larger policy initiative analyzing the overall sustainability of agricultural pesticide use, the European Commission (‘EC’) presented its Communication on ‘A Thematic Strategy on the Sustainable Use of Pesticides,’
 as well as a draft Directive to implement parts of the Thematic Strategy that require new legislation.
 On 13 January 2009, the draft Directive was jointly adopted with amendments by the European Parliament and the Council, and will come into force on its adoption as a legislative text.

The Framework Directive requires all Member States to develop National Action Plans for pesticide sustainability within three years of the Directive coming into force.  The plans must specify quantitative targets, measures, and timetables to reduce risks and impacts of pesticide use on human health and the environment.
 Furthermore, the Framework Directive requires Member States to create the necessary conditions for implementing Integrated Pest Management by 1 January 2014, which promotes the use of low pesticide-input farming, low-risk products, and reduced dependency on the use of pesticides.
 
The Framework Directive offers a template for dealing with the problem of pesticide spraying as recognized by the community of nations.   As a general principle, the Council has affirmed that:
‘[a]erial spraying of pesticides has the potential to cause significant adverse impacts on human health and the environment, in particular from spray drift. Therefore, aerial spraying should generally be prohibited with derogations possible where it represents clear advantages in terms of reduced impacts on human health and the environment in comparison with other spraying methods, or where there are no viable alternatives, provided that the best available technology to reduce drift is used.’

The Framework Directive devotes particular attention to safeguarding human health, as well as aquatic resources, drinking water supplies, and other sensitive environmental areas. The Framework Directive accordingly introduces mitigation measures that include the creation of buffer zones around waterways and the establishment of no or significantly-reduced pesticide application zones.  With limited exceptions, the Framework Directive prohibits aerial spraying; when strict conditions for aerial use have been met, preference is given to application devices with low-spray volume.

Specific provisions of the Framework Directive are particularly relevant to aerial pesticide spraying in South Africa.  Because these guidelines address many of the same concerns expressed by our client, they are substantially reprinted in full.  These measures include: 

‘Article 9
Aerial spraying

1.
Member States shall ensure that aerial spraying is prohibited.

2.
By way of derogation from paragraph 1 aerial spraying may only be allowed in special cases provided the following conditions are met:

(a)
there must be no viable alternatives, or there must be clear advantages in terms of reduced impacts on human health and the environment as compared with land‑based application of pesticides;

(b)
the pesticides used must be explicitly approved for aerial spraying by the Member State following a specific assessment addressing risks from aerial spraying;

(c)
the operator carrying out the aerial spraying must hold a certificate as referred to in Article 5(2) . . . 
(d)
the enterprise responsible for providing aerial spray applications shall be certified by a competent authority for authorising equipment and aircraft for aerial application of pesticides;

(e)
if the area to be sprayed is in close proximity to areas open to the public, specific risk management measures to ensure that there are no adverse effects on the health of bystanders shall be included in the approval. The area to be sprayed shall not be in close proximity to residential areas;

(f)
as from 2013, the aircraft shall be equipped with accessories that constitute the best available technology to reduce spray drift.
   3.
Member States shall designate the authorities competent for establishing the specific conditions by which aerial spraying may be carried out, for examining requests pursuant to paragraph 4 and for making public information on crops, areas, circumstances and particular requirements for application including weather conditions where aerial spraying may be allowed.
 In the approval the competent authorities shall specify the measures necessary for warning residents and bystanders in due time and to protect the environment in the vicinity of the area sprayed.
4.
A professional user wishing to apply pesticides by aerial spraying shall submit a request for approval of an application plan to the competent authority accompanied by evidence to show that the conditions referred to in paragraphs 2 and 3 are fulfilled. The request for application of aerial spraying in accordance with the approved application plan shall be submitted in due time to the competent authority. It shall contain information about the provisional time of spraying and the amounts and the type of pesticides applied . . . 
5.
Member States shall ensure that the conditions referred to in paragraphs 2 and 3 are met by conducting appropriate monitoring.
6.
The competent authorities shall keep records of the requests and approvals as referred to in paragraph 4 and shall make available to the public the relevant information contained therein such as the area to be sprayed, the provisional day and time of the spraying and the type of pesticide, in accordance with the applicable national or Community law . . . 

Article 11
Specific measures to protect the aquatic environment
and drinking water

1.
Member States shall ensure that appropriate measures to protect the aquatic environment and drinking water supplies from the impact of pesticides are adopted . . . 

2.
The measures provided in paragraph 1 shall include:

(a)
giving preference to pesticides that are not classified as dangerous for the aquatic environment . . . 

(b)
giving preference to the most efficient application techniques such as the use of low‑drift pesticide application equipment especially in vertical crops such as hops and those found in orchards and vineyards;

(c)   use of mitigation measures which minimise the risk of off-site pollution caused by spray drift, drain-flow and run-off. These shall include the establishment of appropriately-sized buffer zones for the protection of non-target aquatic organisms and safeguard zones for surface and groundwater used for the abstraction of drinking water, where pesticides must not be used or stored;

(d)
reducing as far as possible or eliminating applications on or along roads, railway lines, very permeable surfaces or other infrastructure close to surface water or groundwater or on sealed surfaces with a high risk of run-off into surface water or sewage systems.

Article 12
Reduction of pesticide use or risks in specific areas

Member States shall, having due regard for the necessary hygiene and public health requirements and biodiversity, or the results of relevant risk assessments, ensure that the use of pesticides is minimised or prohibited in certain specific areas . . . The specific areas in question are:
(a)
areas used by the general public or by vulnerable groups . . . such as public parks and gardens, sports and recreation grounds, school grounds and children's playgrounds and in the close vicinity of healthcare facilities . . .’
VII. RECOMMENDATIONS
1. SANS 10118 must be revised to conform with the national government’s legal duty to protect human health and the environment

In view of: (a) evidence of environmental contamination arising from cases of aerial spraying; (b) links between such application and health effects experienced by rural populations; (c) established evidence in scientific literature of the extent of drift and contamination arising from aerial spraying; and (d) evidence linking pesticide exposure among exposed populations to a range of adverse health effects, this submission calls upon the SABS Standards Division to revise SANS 10118 in a manner consistent with its legal duty to protect and promote the rights of South African residents.  It is our client’s position that SABS must forthwith implement standards which both address harms associated with commercial agricultural practices in South Africa and account for emerging international norms regulating aerial pesticide spraying.  Our client submits that the revised standards must reflect an overarching approach premised on: (1) reducing the risks and impacts of aerial pesticide spraying on human health and the environment, and (2) monitoring and surveying those same risks and impacts.  Accordingly, a revised SANS 10118 must incorporate, at a minimum, the following features: 

(1) aerial spraying pesticide spraying, except as under limited conditions described below, is to be prohibited;
(2) aerial pesticide spraying may be permitted only when: (i) aerial spraying represents clear advantages in comparison with other spraying methods in terms of reduced impacts on human health and the environment, or (ii) there are no viable alternatives;
(3) any party wishing to engage in aerial pesticide spraying must submit to the Department of Agriculture a proposed application plan, which shall only be approved if conditions as set forth in (2) justify aerial spraying;
(4) for any aerial application meeting the conditions set forth in (2), the best available technology to reduce drift must be used;
(5)  pesticides must be explicitly approved for aerial spraying by the Department of Agriculture following a risk assessment addressing impacts to human health and the environment;
(6) mandatory mitigation measures to minimise the risk of off-site pollution caused by spray drift,  including (i) the establishment of buffer zones to protect non-target aquatic organisms, surface and groundwater bodies, and areas of human settlement and activity, such as public parks and gardens, sports and recreation grounds, school grounds and children's playgrounds, and healthcare facilities, and (ii) the prohibition of spraying on or along roads, railway lines, very permeable surfaces or other infrastructure close to surface water or groundwater,  and sealed surfaces with a high risk of run-off into surface water or sewage systems; 
(7) as a precautionary interim measure, buffer zones as referenced in (6) must be no less than 5 km around sensitive areas (see below); in addition to imposing interim buffers zones, the Department of Agriculture must expeditiously complete pesticide-specific drift evaluations to determine the appropriate size for permanent buffer zones and whether other mitigation are necessary to protect human health and the environment from spray drift;    

(8) enhanced public capacity to monitor aerial pesticide spraying in the form of public access to applications plans for aerial spraying and records of all aerial applications; 
(9) periodic health assessments by the Department of Health for residents and workers in areas of sustained aerial spraying; 
(10) more stringent enforcement of relevant standards, statutes, and regulations in the form of: (i) joint and several liability for sponsors, pilots, and aerial application companies responsible for aerial pesticide spraying which harm human health or the environment or otherwise violates label restrictions, (ii) suspension, revocation, and/or denial of licenses for registered pest control operators and/or aerial application companies which violate pesticide label restrictions, and (iii) requirements that sponsors and aerial spraying companies maintain proof of insurance or bond coverage to compensate for health and/or ecological damage; 
(11)  any proposed revisions to standards or regulations governing the aerial application of pesticides must be published for public comment
2. The SABS Standards Divisions must promptly revise SANS 10118 to meet minimum standards for protecting human health and the environment
Based on our communications with SABS officials, it is our understanding that the SABS Standards Divisions intends to amend certain provisions of SANS 10118 to more clearly delineate the respective duties and obligations of sponsors, chemical distributors and advisors, and aerial application companies and pilots.  Our client welcomes efforts by SABS to improve regulations that play a critical role in maintaining public health and safety in South Africa.  In addition to the above submissions and recommendations, if any aspects of SANS 10118 are to be retained, these provisions should be amended as follows:
(a) Section 3 – DEFINITIONS
a. 3.10 ‘sensitive area’: ‘area that is in close proximity to the area being sprayed and that can be adversely affected, to a lesser or greater extent, if any of the aerially-applied chemical is deposited in the area during application . . . NOTE Both fauna and flora form part of a sensitive area.’

i. Proposed revision:  This critical provision provides little guidance to sponsors, chemical distributors and advisors, and aerial application companies left to determine on their own its vague content.  As employed in SANS 10118, ‘sensitive area’ should include specific reference to environmental areas and areas of human settlement and activity which are adversely affected by aerial pesticide spraying, such as: residential areas, public parks and gardens, sports and recreation grounds, school grounds and children's playgrounds, healthcare facilities, and sources of surface and groundwater.

(b) Section 5 – REQUIREMENTS FOR COMMERCIAL AGRICULTURAL OPERATIONS
a. 5.2.3 Communications: ‘In certain aerial application operations, communication between observers on the ground and the pilot might be necessary to ensure the efficiency of the application of the pesticide. This is best achieved by a radio set in the aircraft and portable sets on the ground.’
i. Proposed revision: This language allows for the possibility that human markers and observers may be used to communicate with pilots, as contemplated in other sections (see, e.g. s 8.1.3).  There is no justifiable basis for exposing workers to such obvious health threats, nor can it be argued that wearing protective clothing or standing down-wind from the spraying will effectively militate against these dangers.  Accordingly, SANS 10118 must explicitly ban the use of human markers and observers for all aerial pesticide spraying.

(c) Section 6 – LANDING PLACES
a. Provisions addressing the location of landing strip are conspicuously silent with respect to whether landing strips may be placed in the vicinity of residential areas.

i. Proposed revision: Over-flight can result in the application of pesticides to non-target areas, and thus provisions regarding the selection of landing strips (see, e.g., s 6.2.2) must explicitly state that the location of the landing strip will not allow for over-flight into residential or other sensitive areas.   

(d) Section 7 – PROTECTION OF PILOTS AND HEALTH PRECAUTIONS
a. 7.2.5 – Record keeping: ‘A record of the pesticides used shall be kept in the crop-spraying logbook and this logbook shall be kept for a period of three years (from the date of the last entry) in a safe place to prevent it from being mislaid, stolen or being tampered with.’
i. Proposed revision: To promote the integrity of the standards’ goal of effectively monitoring aerial pesticide use, the logbook referenced in s 7.2.5 must provide, in a manner consistent with s 12.11, a comprehensive and detailed record of the application. 
(e) See generally sections 7 and 8 - HEALTH PRECAUTIONS
i. Proposed revision: Reference to ‘national regulations’ in the context of these sections must include the Hazardous chemical substance regulations, GN R 930/25130, 25 June 2003 (‘HCS Regulations’), promulgated in terms of OSHA.  The HCS Regulations provide specific measures for managing workers’ health and safety.  Thus, any reference in SANS 10118 to occupational health precautions must refer to the HCS regulations and indicate that the precautions recommended are fully consistent with the HCS regulations. 

ii. As a general matter, occupational health precautions as contemplated by OSHA and related statutes and regulations are not limited to accident prevention; rather, these measures encompass the full-spectrum of measures to improve workplace safety. Prevention, surveillance, diagnosis, treatment and compensation are all essential elements of the regulatory system.  Although personnel protective equipment (‘PPE’) is one aspect of maintaining worker safety, the HCS regulations make clear that PPE is only the final step in the hierarchy of controls.  Therefore, the standard should indicate that employers must pursue all reasonable precautionary measures -- for example, administrative and engineering controls – in addition to relying on PPE. 
(f) Section 9 - Requirements for the registration holder of the pesticides:
a. 9.2 Label – ‘The registration holder shall ensure that the product is as effective as claimed by the label, and that the instructions set out on the label are correct for the intended use of the product as required by the relevant national regulations and statutory requirements (see foreword).’
i. Proposed Revision: We note that the national government is ultimately responsible for the quality of labels for registered pesticides; however, registration holders can be a valuable source of knowledge and expertise about the effectiveness of label instructions for agricultural remedies. Accordingly, this provision should explicitly state that the registration holder has a legal duty to notify relevant national authorities if the registration holder has sufficient reason to believe that the instructions and precautions set forth on the label contain any material errors or omissions and/or are insufficient to protect the public.  If national authorities receive any such notice, all applications of the product in question must be immediately suspended until the label has been appropriately revised. 
(g) Section 10 – REQUIREMENTS FOR THE CHEMICAL DISTRIBUTOR AND ADVISOR
a. As a general matter, ‘chemical advisor’ should be defined in section 3, ‘Definitions.’ As employed in SANS 10118, the term should substantially reflect the following language: ‘employee, representative, or agent of the company that supplies the pesticide and who possesses a sufficient level of expertise and experience to competently oversee its application.’  

b. Additionally, the chemical advisor (as well as the sponsor) must be required to notify the local municipality health department, a priori, about the pesticides being sprayed in the area and any health risks and precautions identified on the approved label.  Therefore, if there is an error or accident in application, health officials will have immediate knowledge of how best to monitor and treat any persons who may have been exposed to pesticides.  Such notice to the health authorities must include, at minimum: (1) the type(s) of pesticide being sprayed, (2) date(s) of application, (3) area(s) of the application, and (4) type(s) of crops to be sprayed.  
b. 10.1 Type of remedy supplied: ‘A pesticide shall never be used for any purposes other than those for which it is recommended on the approved label (see foreword) on the container, and the precautions set out on the registered label shall never be ignored.’
i. Proposed revision: The principle reflected in s 10.1 is critical to protecting human health and the environment from spray drift, as the labels for pesticides approved for aerial application specifically prohibit contamination of water bodies and other sensitive areas.   SANS 10118 must therefore explicitly provide that label requirements apply to sponsors, chemical distributors and advisors, and aerial application companies and pilots (see, e.g. s 12.1).  This reading is consistent with the obligation to strictly adhere to all label requirements under the terms of s 7(2)(a)(ii) of FFARA, which states: ‘[n]o person shall for reward or in the course of any industry, trade or business- (i) use, or recommend the use of, any agricultural remedy or stock remedy for a purpose or in a manner other than that specified on the label on a container thereof or described on such container.’ 
c. 10.2 Requirements: ‘For each application, the chemical advisor shall identify the problem and recommend suitable measures. If aerial application is indicated, he may suggest a suitable aircraft (see 5.2) and pilot as well as alternatives. He shall inquire about sensitive areas in the vicinity (within 5 km) for example, crops, water bodies, and this information shall be included in his written recommendations . . .’
i. Proposed revision:  As employed in s 10.2, ‘written recommendations’ must be made in reference to s 12.2 (see below for proposed revisions), which imposes a related duty on aerial application companies.  The standard must explicitly provide that the chemical advisor is required to consult with the aerial application company about sensitive areas following the aerial application company’s thorough inspection of the area to be treated.  If the aerial application company has identified any sensitive areas within the 5 km zone, the chemical distributor will instruct the sponsor that aerial spraying is prohibited.  The chemical distributor is accordingly prohibited from knowingly supplying and/or advising the sponsor with respect to any proposed aerial pesticide application within 5km of any sensitive area.

d. 10.4 Landing place: ‘The representative of the chemical distributor shall ascertain whether the sponsor has a suitable landing place (see clause 6) or has permission to use a landing place that is within a reasonable distance (preferably less than 5 km) from the land to be sprayed. He shall inform the sponsor of the necessary requirements for aerial application.’ 
ii. Proposed revision: Similar to the revision above for s 10.2, if the distributor determines that that the sponsor does not have access to a suitable landing place, the standard must explicitly prohibit the distributor from supplying and/or advising the sponsor with respect to any proposed aerial pesticide application in the area.

(h) Section 11 – REQUIRMENTS FOR THE SPONSOR
a. 11.1.1: ‘The sponsor shall be aware of the relevant warnings, such as pesticide precautions, resistance, use restrictions, direction for use, and of the advantages and limitations of the recommended pesticide as set out on the approved label (see foreword) of the product.’
i. Proposed revision: As noted above, SANS 10118 must provide, in accordance with s 7(2)(a)(ii) of FFARA, that label requirements apply with equal force to sponsors, chemical distributors and advisors, and aerial application companies and pilots.  This provision should state that the ‘sponsor shall comply . . .’ with the approved label of the product being applied. 
b. 11. 2 –Warnings: ‘Public in the immediate vicinity shall be informed about the spray activity in the area by notices posted at relevant sites. The warnings on the registration holder's label, as approved by the relevant authority (see foreword), shall be adhered to.’
i. Proposed revision: Given that spray drift can migrate for great distances, ‘immediate vicinity’ as employed in this section should include any residences within 5 km of the area to be sprayed.  The notice described in s 11.2 must be written and posted at least twenty-four (24) hours prior to spraying. Such notice must be posted at the local police station or other similar public municipal building.  A weekly schedule of proposed aerial pesticide spraying must be posted in local newspapers serving the region where the spraying is to take place.  The notice as posted by the sponsor must contain the telephone number and address of the aerial application company so that residents can report sensitive areas (see s 12.2) prior to application.  Crucially, sponsors must also be required to provide notice in the case of possible contamination in the area in a similar fashion as when warning residents in the regular course of scheduled spray activity. 
e. 11.6(a): The sponsor shall ensure that . . . the written instructions of the distributor are conveyed to the aerial application company contracted to apply the pesticide and the sponsor shall ensure that the aerial application company and pilot comply with all the requirements to operate as such.’
i. Proposed revision:  Although the sponsor does have a duty to communicate all relevant information to the aerial application company, it must be noted that the national government is ultimately responsible for enforcing compliance with relevant statutes, standards, and regulations.  Further, the sponsor’s duty to communicate information relevant to the aerial application must not be read to relieve aerial application companies and/or pilots of their statutory duty to comply with all label restrictions for approved pesticides. 

(i) Section 12 – REQUIREMENTS FOR THE AERIAL APPLICATION COMPANY

a. 12.2 – Inspection of area to be treated: ‘Before starting any operation, the agricultural pilot shall inspect (from the ground or from the air) the area to be treated and shall locate and note any a) possible obstruction (for example, residential development, transmission lines, masts or steep inclines), b) susceptible crops, fields being harvested, or beehives, c) sensitive areas (see 3.10), and d) potential environmental obstacles (for example, water sources), and request, from the sponsor (see 3.11), confirmation about the source of any such sensitive areas, within 5 km of the area to be treated.’
i. Proposed revision:  This principle underlying this provision -- identifying ‘sensitive areas’ that may be harmed through pesticide spraying – is intended to protect human health and the environment.  Unfortunately, the text here is silent with respect to obligations imposed on the sponsor and/or aerial application company once such areas have been identified.  The standard must explicitly provide that the aerial application company will provide to the sponsor written notification of any sensitive areas within 5 km of the area to be sprayed.  As an interim, precautionary measure, if any sensitive areas have been identified within the 5 km zone, the aerial application company must be prohibited from spraying pesticides in that area.

b. 12.4 – Notification and warning: ‘The sponsor shall be notified by the aerial application company in accordance with the relevant national regulations and statutory requirements (see foreword) and be warned about possible contamination of adjacent areas.’

i. Proposed revision: This provision represents a key in notifying residents in the area in the case of possible pesticide contamination.  Therefore, the standard must compel the aerial application company to provide written notice, within twenty-fours (24), of possible contamination to both the sponsor and the relevant authorities.
c. 12.8.1 – Application in windy conditions: ‘No pesticide shall be applied in windy conditions if there is any danger of damage or of contamination due to spray drift. Refer to the approved label (see foreword) of the pesticide for the maximum wind speed allowed for aerial application of that pesticide. If no maximum wind speed is listed, a maximum wind speed of 15 km/h shall apply. If the pesticide is in the form of pellets or granules, higher wind speeds can be tolerated.
d. 12.8.2. – Application under conditions of temperature inversion: ‘The aerial application of any agricultural chemical under conditions of temperature inversion, i.e. a layer of cold air beneath warmer air, close to the ground level and when wind speed is very low or calm, shall be avoided. Smoke or fog close to the ground is indicative of such conditions. To confirm the nature of the atmospheric stability under low wind speed conditions, smoke should be generated, either by an aircraft smoke generator, or on the ground by burning a material that provides smoke.’
i. Proposed revisions: High wind speeds and thermal inversions are two conditions that can promote pesticide drift during aerial pesticide spraying.  The language in ss 12.8.1 and 12.8.2 (see, e.g. 'shall be avoided';  'higher wind speeds can be tolerated') leaves open the possibility for spraying pesticides which are prone to drift during adverse conditions.  In this regard, there must be an explicit prohibition on spraying during conditions of temperature inversion and when wind speeds exceed 15 km/per hour, regardless of pesticide formulation. 
ii. Additionally, in order to prevent run-off, no spraying during rainy conditions may be permitted (see, e.g. s 11.1.3)
(j) 12.9.1 - Drift: ‘During aerial application of pesticides, exodrift onto persons, animals, adjacent lands, public roads, footpaths, water supplies and crops (particularly onto sensitive crops when herbicides are being sprayed or when harvesting is taking place) shall be avoided.  Spray drift shall be minimized by selecting the correct type of formulation and adjuvant, and taking into account droplet size, nozzle location, flying height, wind speed and direction, air turbulence and thermal currents, humidity and temperature . . . ‘ 
i. Proposed revisions:  Perhaps the most effective means of reducing pesticide drift is to use equipment that releases large (coarse) droplets that are far less prone to drift than small (fine) droplets when spraying with low pressures.  The language in s 12.9.1 is too vague to prevent aerial spraying of pesticides that are prone to drift due to small droplet size. Accordingly, reform and/or amendment of SABS 10118 must include specific quantitative limits on the minimum size of droplets that may be sprayed aerially. 
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